IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNATI ONAL POULTRY PROCESSORS, : ClVIL ACTI ON
| NC. :
V.
WAMPLER FOODS, | NC. : No. 98-4612
WAMPLER FOODS, | NC. : ClVIL ACTI ON
V. :
| NTERNATI ONAL POULTRY PROCESSORS, .: No. 98-4612
| NC. and ERNEST M LOU : (Originally 99-300)

MEMORANDUM

Ludwi g, J. April 29, 1999

Def endant/cross-action plaintiff Wanpler Foods, Inc.
nmoves for summary judgnent on International Poultry’s breach of
contract and msrepresentation clainms and on Wanpler’s cross-
action.' Fed. R Cv. P. 56.2 Jurisdiction is diversity. 28
U S C § 1332.

This action involves the sale of turkeys. According to
I nternational Poultry Processors, Inc.’ s conplaint, Wanpl er Foods,
Inc. orally agreed in January 1998 to be its primry turkey

supplier. Wanpl er disputes the existence of the contract and

'Summary judgment has been entered in favor of cross-
action defendant Ernest MIlou. Oder, April 8, 1999.

*Summary judgment should be granted if, after draw ng
all reasonable inferences fromthe underlying facts in the |ight
nost favorable to the nonnoving party, the court concludes that
there i s no genuine issue of material fact to be resolved at tri al
and the noving party is entitled to judgnent as a matter of |law”
In re Baby Food Antitrust Litig., 166 F.3d 112, 124 (3d Cr. 1999)
(quoting Petruzzi’'s IGA v. Darling-Delaware, 998 F.2d 1224, 1230
(3d Gr. 1993)).




cl ai ns $246,864. 73 for shiprments nmade i n June, 1998, the |l ast nonth
in which it supplied turkeys to plaintiff. In ruling on this
notion, the facts nust be viewed t hrough the summary j udgnent prism
of nonnovant International Poultry —i.e., fromits standpoint.
Fed R Cv. P. 56.

I nternational Poultry, a Pennsylvania corporation, had
its principal place of business in Philadel phia. It bought “canner
tonms” — slaughtered, plucked, whole male turkeys — from
whol esal ers, cut themup, and resold them M Ilou dep. at 12.

Wanpl er, | ocated in Rocki ngham County, Virginia, “is in
t he busi ness of breeding, grow ng, slaughtering, and then selling
poultry, primarily chickens and turkeys.” Mran aff. § 11. It
sells whole turkeys on the whol esale market and al so processes
turkey into retail products, such as turkey hot dogs and turkey
parts. 1d.

In 1992, Wanpler began selling canner tons to
I nternational Poultry. Mran aff. 15, MIlou dep. at 6. The price
was set by reference to the “Urner Barry Price Current,” which is
a commercial trade publication used in the industry. Mran aff. |
8-10; MIou dep. at 37-39. Typically, canner tons are sold by the
| oad, whi ch wei ghs between 36, 000 and 40, 000 pounds, or by the half
load. Mlou dep. at 45; Myran aff. § 7.

From January 1995 to June 1996, the parties entered into
a series of six-nmonth contracts, consisting of oral agreenents
confirmed by letter fromWanpl er’ s sal es manager, and I nternati ona

Poul try’s purchase order nunbers. Mran aff. 9§ 17-24, 55.
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I n August, 1997 International Poultry stopped purchasi ng
fromWanpler. Mlou aff. § 7; Wanpler’s answer at 7. Sone nont hs
later, in an effort to regain its business, Wanpler proposed
becom ng International Poultry' s primary supplier of turkey
product.® Mlou aff. § 11; MIlou dep. at 33. Wanpler woul d supply
one | oad of turkeys per business day until Decenber 31, 1998 at the
U ner Barry rate. Mlou aff. § 11; M| ou dep. at 32-33, 40-41. On
January 5, 1998, after expressing concern about the potenti al
effect of an interruption in Wanpler’'s supply, International
Poultry orally accepted the proposal. Mlou aff. § 12, 14; Ml ou
dep. at 33. It also submtted purchase order nunbers for January
1998.% Mran aff. § 26-27; Wanpler’'s ex. P.

In return, Wanpl er sent International Poultry an annual
credit application, which was conpleted and returned. Ml ou aff.
1 15, 16; Wanpler’'s ex. L, LL; Curry aff. 7 2-4. By letter dated

February 5, 1998, Wanpler advised International Poultry that it

Wanpl er di sput es havi ng made such a proposal or that the
parties entered into a one-year contract.

‘I nternational Poultry’ s president testifiedthat he does
not recall having subm tted purchase order nunbers on any occasi on.
M| ou dep. at 80-89. However, |lack of nmenory does not contradict
Wanpl er’s evidence that it received purchase order nunbers. See
D ckey v. Baptist Menorial Hosp.-N. M5, 146 F. 3d 262, 266 n.1 (5th
Cr. 1998) (“The nere fact that Dr. Washi ngton does not renenber
t he al | eged phone conversati on, however, is not enough, by itself,
to create a genuine issue of material fact.”); Goff v. Continental
Ins. Co., 741 F. Supp. 541, 548 (E.D. Pa. 1990) (“This lack of
menory or know edge alone is insufficient to create a genuine issue
of material fact . . . . Therefore, the evidence presented by
[ def endant] on this issue remains uncontradicted.”).
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qualified for a $100,000 credit line, net 10 days. Mlou aff. 1
18; Wanpler’s ex. WM

I n January and each nonth thereafter through May, 1998,
International Poultry placed orders for the follow ng nonth and
transmtted correspondi ng purchase order nunbers. Mran aff. 1Y
30-32, 38-42, 45-50; Wanpler’s ex. QS, WZ, and DD-JJ. Before
Wanpl er accepted each order, it confirned the canner tons’
availability. Mran aff. 1 30, 38, 41, 43, 45, 48, 50; Wanpler’s
ex. AA GG

On June 10, 1998 Wanpler inforned International Poultry
that for economc reasons it would not offer turkey product for
sal e beyond June 29, 1998. MIlou aff. § 21; MIlou dep. at 90-91;
Myran aff. § 52. After an unsuccessful search for alternative
suppliers, International Poultry went out of business. MIlou aff.
1 23. Wanpler clains nonpaynment of $246,864.73 for canner tons
shi pped between June 11, 1998 and June 29, 1998. M/ ou dep. at 60-
65; Myran aff. 9§ 56; Wanpler’s ex. |I. International Poultry does
not di spute receipt or price —but asserts an offset for shrinkage.
M|l ou dep. at 60-65.

On August 25, 1998 Wanpler filed an action in the United
States District Court for the Western District of Virginia to
recover paynent for the June 1998 deliveries. C A No. 98-59(H)
(WD. Va.). Two days later International Poultry filed the present
action. Following transfer fromthe District of Virginia, the two

actions were consol i dat ed.



Wanpler’'s notion for summary j udgnent i nvol ves
substantive issues governed by state law. According to Wanpl er
t here was no oral contract; enforcenent of such a contract woul d be
barred by the statute of frauds; and there is no evidence of

fraudul ent intent on Wanpler’s part or of unfair dealing.

As to matters of state law — in this instance
Pennsylvania —it is necessary to “predict what the Pennsyl vani a
Suprenme Court would do if presented with this case. . . . In the

absence of guidance from the state’s highest court, we are to
consi der decisions of the state’s internedi ate appel |l ate courts for
assi stance in predicting howthe state’ s highest court would rule.”

2-J Corp. v. Tice, 126 F.3d 539, 541 (3d Cr. 1997) (citations

omitted).?

Exi stence of Oal Contract

A credibility dispute as to the existence of an ora
contract cannot be resolved at this stage. Wanpler urges that the
deposition testinony of International Poultry's president is not
wort hy of belief. “However, at the summary judgnent stage, a court
may not weigh the evidence or nmake credibility determ nations;

these tasks are left to the fact-finder.” Boyle v. County of

Al | egheny Pa., 139 F. 3d 386, 393 (3d Cr. 1998). Because thereis

a genui ne issue of material fact whether the parties entered into

°At a Rule 16 conference on April 6, 1999 counsel agreed
that no choice of |aw analysis is necessary, inasnmuch as the
substantive lawin this case is the sanme in both Pennsyl vania and
Vi rginia.



an oral one-year contract, sunmary judgnment nust be denied as to
this issue.

Wai ver of Affirmative Defense

International Poultry also resists the notion on the
ground that Wanpl er waived the affirmati ve defense of the statute
of frauds by not pleading it inits answer. |In diversity cases,
what qualifies as an affirmative defense is determi ned by state

| aw. See Charpentier v. Godsil, 937 F.2d 859, 863 (3d Cr. 1991).

Here, under both Pennsylvania and Virginia law, the statute of

frauds is considered to be such a defense. See Bocchi cchio v.

General Public Uilities Corp., 456 Pa. Super. 23, 29, 689 A 2d

305, 309 (1997); Kwon v. Lee, 31 Va. Cr. 411 (Gr. C. Fairfax

County 1993). On the other hand, pleading requirenents and
wai vability, being procedural in nature, are matters of federa

| aw. See Herrenans v. Carrera Designs, Inc., 157 F.3d 1118, 1122-

23 (7th Cr. 1998).

Wiile Fed. R Gv. P. 8(c) requires affirmative defenses
to be pleaded in the answer, “failure to raise an affirmative
defense in a responsi ve pl eadi ng, however, does not always result

inwaiver.” Kleinknecht v. Gettysburg Coll ege, 989 F. 2d 1360, 1373

(3d CGir. 1993). An affirmative defense is not waived if raised “at
a pragmatically sufficient tinme and [the plaintiff] was not

prejudiced inits ability to respond.” Charpentier v. Godsil, 937

F.2d 859, 864 (3d Cr. 1991) (quoting Lucas v. United States, 807

F.2d 414, 418 (5th Gr. 1986)). “For exanple, a party may rai se an

unpl ed affirmati ve defense i n an appropriate notion.” Kl einknecht,

6



989 F.2d at 1373. A notion for summary judgnent, “while not the
nost appropriate way to raise a previously unpled defense,” may
nonet hel ess be appropriate if plaintiff is not prejudiced.®

Kl ei nknecht, 989 F.2d at 1374.

International Poultry has not attenpted to show and
cannot fairly aver any prejudice resulting fromWanpl er’s assertion
of the statute of frauds defense in this notion. The reason is
that the defense was apparent on the face of International
Poul try’s conpl aint, which states that the parties “entered into an
oral agreenment.” Am conpl. 1 9. Better practice is to plead the
defense or to raise it by threshold notion. Oherw se, both the
Court and plaintiff may be led to believe that defendant is willing
to forego the defense and not rely on it, conceivably occasioning
undue expense and del ay. Here, however, while not conformng with

Rul e 8(c), defendant gave tinely notice that it would file an early

®'n numerous decisions inthis District, an affirmative
defense raised in a notion for sunmary judgnent has been hel d not
to have been waived. See, e.qg., Zhang v. Southeastern Fin. G oup,
Inc., 980 F. Supp. 787, 795-96 (E.D. Pa. 1997); Kenepp v. Anerican
Edwards Labs., 859 F. Supp. 809, 816 (E.D. Pa. 1994); Shirsat v.
Mutual Pharm Co., Cv. A No. 93-3202, 1996 W. 606297, at *3-4
(E.D. Pa. Cct. 22, 1996); S N.A., Inc. v. Hartzell Propeller, Inc.,
Cv. A No. 95-1397, 1996 W. 283646, at *4 (E.D. Pa. May 29, 1996);
Blizzard v. Motorola, Inc., Gv. A No. 94-0207, 1995 W. 216938, at
*2 (E.D. Pa. Apr. 12, 1995); Surgical Laser Techs., Inc. v. Heraeus
Lasersonics, Inc., Civ. A No. 90-7965, 1995 W. 20444, at *2-6
(E.D. Pa. Jan. 12, 1995); Mnes v. Gty of Phila., Gv. A No. 93-
3052, 1994 W 386362, at *1-2 (E.D. Pa. July 22, 1994); see also
Turiano v. Schnarrs, 904 F. Supp. 400, 405-06 (MD. Pa. 1995)
(sane). But see Rhoads v. Stein, Cv. A No. 93-4699, 1995 W
339023, at *2-3 (E.D. Pa. June 1, 1995) (notion to anend answer to
include affirmative defense was not raised at a “pragmatically
sufficient tinme” because anendnment would require reopening
di scovery and “woul d substantially delay the disposition” of the
case).




summary judgnent notion. Mreover, plaintiff was afforded anple
opportunity to neet the notion. Accordingly, the defense of the
statute of frauds wll not be deened wai ved.

Statute of Frauds

An oral contract for the sal e of goods in excess of $500
cannot be enforced unless there are witings sufficient to satisfy
the statute of frauds. Section 2-201 of the Uniform Conmercia
Code, adopted by Pennsyl vania and Virginia, ' sets forth the statute
as follows:

(1) Except as otherwise provided in this
section a contract for the sale of goods for
the price of $500 or nore is not enforceable
by way of action or defense unless there is
sonme witing sufficient to indicate that a
contract for sale has been nmade between the
parties and signed by the party agai nst whom
enforcenment is sought or by his authorized
agent or  broker. A witing 1is not
i nsufficient because it omts or incorrectly
states a term agreed upon but the contract is
not enforceabl e under this subsection beyond
the quantity of goods shown in such witing.

(2) Between nerchants if within a reasonable
time awiting inconfirmtion of the contract
and sufficient against the sender is received
and the party receiving it has reason to know
its contents, it satisfies the requirenents of
subsection (1) against such party unless
witten notice of objectiontoits contentsis
given within ten days after it is received.

(3) A contract which does not satisfy the
requi renments of subsection (1) but which is
valid in other respects is enforceable:

13 Pa. Cons. Stat. Ann. § 2201 (West 1999); Va. Code
Ann. 8 8.2-201 (Mchie 1998).



(b) if the party agai nst whom enforcenent is

sought admits in his pleading, testinony or

otherwise in court that a contract for sale

was made, but the contract is not enforceable

under this provision beyond the quantity of

goods admitted; or

(c) with respect to goods for which paynent

has been nade and accepted or which have been

recei ved and accept ed.

As explained in the first coment to section 2-201
al t hough the “required witing need not contain all the nateri al
ternms of the contract, . . . it nust evidence a contract for the
sal e of goods; second, it nmust be ‘signed,” a word, which includes
any aut hentication which identifies the party to be charged; and
third, it nust specify a quantity.” Also, it has been held that
“when considering the witing requirenent, the Court nay consider
nore than one witing if they bear either an express reference one
to another or internal evidence of their interrelation.”

I nternational Prods. & Techs., Inc. v. lonega Corp., 10 U.C.C. Rep.

Serv. 2d (CBC) 694 (E.D. Pa. 1989) (citations and quotation
omtted), aff’'d, 908 F.2d 962 (3d G r. 1990)).
According to International Poultry, several witings

satisfy the statute of frauds:®

] nternational Poultry also contends that (1) it is
customary in the turkey industry for producers to enter into one-
year oral contracts with turkey processors; (2) because of | ower
whol esal e prices for turkey product, Wanpler reduced turkey
production and shifted sonme commodity turkey sales to “in-house”
val ued- added turkey production; and (3) its credit limt wth
Wanpl er is consistent with a one-year contract. However, these
assertions appear to have no bearing on the statute of frauds
i ssues.



. Handwitten notes showing that the parties on
Decenber 24, 1997 discussed “Canners for 1998.7"°
I nternational Poultry' s resp. br. at 21

. Two letters from Wanpler’s assistant credit
manager, regarding International Poultry’s annua
credit review

. A letter from Wanpler denying Internationa
Poultry’s request to extend paynent terns.

Those witings are evidence that the parties had an
ongoing business relationship and that \Wanpler extended
International Poultry credit. However, none of them individually
or together, specify a quantity of goods or denote other terns of

a sal e. See Advent Sys. Ltd. v. Unisys Corp., 925 F.2d 670, 677

(3d Cr. 1991) (“Courts have generally found that a quantity term
nmust be stated for conpliance with the Code, and conment ators have

10

agreed.”). The revi ew of an annual credit |ine may be consi st ent

Wi th business dealings but is lacking in requisite particul ars.

Simlarly, general statenments such as “we |look forward to nany
years of serving you,” do not refer to a specific contract or
guantity and, consequently, will not satisfy the statute of frauds.

As International Poultry contends, witings between
nmer chants may confirma contract under U.C.C. § 2-201(2). “Between

merchants, failure to answer a witten confirnmation of a contract

within ten days of receipt is tantanount to a witing under

°Al t hough the notes are difficult to deci pher, there does
not appear to be a reference to “Canners for 1998.”" Wanpler’s ex.
M third entry.

' nternational Poultry does not assert —and it does not
appear to be the fact —that the alleged oral agreenent was a
requi renments, output, or indivisible contract.
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subsection (2) and is sufficient against both parties under
subsection (1). The only effect, however, is to take away fromt he
party who fails to answer the defense of the Statute of Frauds

T UCC 8 2-201 cnt. 3; see also United MG 1|l Corp. V.

Gerngross Corp., 689 F.2d 52, 54 (3d Gr. 1982) (“Wen, between

merchants, a witing in confirmation of the oral contract and
sufficient to bind the sender is received, the recipient my not
raise the statute of frauds as a defense unless he sends witten
notice of objection within ten days of receipt of the witing.”).
Wanpler’'s letters, which were referable to credit terns, do not
confirma contract. Furthernore, section 2-201(2) may be used only
toelimnate the recipient’s statute of frauds defense —i.e., for
I nternational Poultry —not the sender’s —Wanpl er

International Poultry s position that Wanpl er concedes
t he exi stence of the contract is limted by the pro tanto scope of
the adm ssion. Wanpler’s brief states, at page three, that “in
1998, the parties had a nonth-to-nonth contract only.” |f that
statenent is considered to be a judicial adm ssion, the ora
contract would still not be enforceable beyond June 1998. The
U CC states that “the contract is not enforceable . . . beyond
the quantity of goods admtted.” UC C 8 2-201(3)(b).

Because the witings in this case do not establish two

el ements required by the statute of frauds —an agreenent and a
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gquantity —Count Il of International Poultry’ s anmended conpl ai nt

must be di sm ssed. !

Fraud and Deceit '?

Under Pennsyl vani al aw, i ntentional m srepresentation has
five elenents: (1) a msrepresentation; (2) afraudul ent utterance
thereof; (3) an intention by the nmaker that the recipient wll be
i nduced to act; (4) justifiable reliance by the recipient upon the
m srepresentation; and (5) resulting damage to the recipient. See

Mellon Bank Corp. v. First Union Real Estate Equity & Mortgage

Invs., 951 F.2d 1399, 1409 (3d Gr. 1991). “[Plrom ses to do
future acts do not constitute a valid fraud claim” [1d. (quoting

Wod v. RR Donnelley & Sons Co., 888 F.2d 313, 318 (3d GCrr.

1989)); see also Sokoloff v. Strick, 404 Pa. 343, 348, 172 A 2d

302, 304 (1961) (“We have recently held nore than once that a nere
breach of good faith, or a broken promse to do or refrain from

doing sonething in the future . . . is not . . . fraud.”).

“To the extent that International Poultry asserts a
theory of prom ssory estoppel, that contention nust also be
rejected. In this CGrcuit, it has been predicted that the
Pennsyl vani a Supreme Court would bar a prom ssory estoppel claim
that did not conply with the requirenents of the statute of frauds.
See Atlantic Paper Box Co. v. Wiitman's Chocol ates, 844 F. Supp.
1038, 1043 n.7 (E.D. Pa. 1994); International Prods. & Techs., Inc.
v. lonmega Corp., 10 U.C. C. Rep. Serv. 2d (CBC) 694 (E.D. Pa. 1989)
(“I'f estoppel clainms were not barred by the application of the
statute of frauds, every prom se satisfying section 90 of the
Rest at ement, but which was ot herw se invalid under the statute of
frauds, would be actionable under an estoppel claim Such a
reading would strip the statute of its purpose.”), aff’'d, 908 F. 2d
962 (3d Cir. 1990).

“International Poultry’s brief does not discuss this
i ssue. Accordingly, the argunent may be consi dered to have been
abandoned. In any event, it appears to be without nerit.
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However, “a statenent of present intention which is false when
uttered may constitute a fraudul ent m srepresentation of fact.”

Mel | on Bank, 951 F.2d at 1409 (quoting Brentwater Honmes, Inc. V.

Wi bley, 471 Pa. 17, 23, 369 A 2d 1172, 1175 (1977)).
Viewed nost favorably to International Poultry, the

evi dence does not show that Wanpler’s intent was to defraud its

cust omer. Furthernore, if International Poultry relied on its
perception of Wanpler’s representations, its doing so was
unjustified. Gven the history of their business contacts,

I nternational Poultry shoul d have recogni zed t hat what occurred as
to 1998 purchases bore scant resenblance to the parties’  prior
practi ce. International Poultry is unable to say it provided
pur chase order nunbers for the entire period, and Wanpl er did not
confirm the agreenent in witing, as had occurred with their
previous contracts. Accordingly, there appears to be no basis in
law or fact for count | of International Poultry s anended

conplaint, and it nust al so be di sm ssed.

Edmund V. Ludw g, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERNATI ONAL POULTRY PROCESSORS, : ClVIL ACTION
| NC. :
V.
WAMPLER FOODS, | NC. : No. 98-4612
WAMPLER FOODS, | NC. : CIVIL ACTION
V. :
| NTERNATI ONAL POULTRY PROCESSORS, -: No. 98-4612
I NC. and ERNEST M LOU : (Originally 99-300)
ORDER
AND NOW this 29th day of April, 1999, the notion of

def endant/cross-action plaintiff Wanpler Foods, Inc. for summary
judgnent is granted. The follow ng rulings are entered:

1. Plaintiff International Poultry Processors, Inc.’s
anmended conplaint is dismssed wth prejudice.

2. Judgnent is entered in favor of Wanpl er Foods, Inc.
and agai nst International Poultry Processors, Inc. in an anmount to
be assessed at a later date. ™
3. By May 14, 1999 International Poultry will submt a

statenment of the amount of its claimfor shrinkage and a proffer of

its evidence on this issue.

At a Rul e 16 conference on April 6, 1999 counsel agreed
that if Wanpler’s notion were granted, judgnment could be entered
agai nst International Poultry.



4, Before May 19, 1999 counsel shall conduct serious
settl| enent di scussions toresolve the renaining di sputes, including
the of fset for shrinkage and Wanpler’s request for attorney fees.

5. The next Rule 16 conference is reschedul ed from My
18, 1999 and shall be held by tel ephone on May 19, 1999 at 9:30
a. m

A menorandum acconpani es this order.

Edmund V. Ludw g, J.



