IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOVACARE, | NC. ; ClVIL ACTION

Pl aintiff, :

v. : NO. 98- 6205

STRATEG C THERACARE ALLI ANCE,
et al.

Def endant s.

MEMORANDUM

R F. KELLY, J. APRI L , 1999

In its Forty-one-count Anended Conplaint, Plaintiff
NovaCare, Inc. (“NovaCare”) alleges conbi ned danages agai nst
el even defendants?! (“Defendants”) totaling $2,069, 646. 43.
Def endants nove to dism ss the Arended Conplaint for |ack of
personal jurisdiction and/or inproper venue; or in the
alternative, to transfer for inproper venue pursuant to 28 U S. C
8§ 1404(a) or 28 U S.C. § 1406(a). NovaCare denies that this
Court | acks personal jurisdiction but concedes that in the event
this Court concludes it |acks personal jurisdiction over
Def endants, or that venue is inproper in Pennsylvania, this
action should be transferred to the United States District Court

for the Central District of California.

! The Defendants consi st of nine separate entities which are
nursi ng honmes, one entity which is a therapy service conpany
itself (Strategic Theracare Al liance (“Theracare”)) and one
i ndi vi dual defendant (Frank Johnson (“M. Johnson”)). Each
entity, Theracare, and M. Johnson are dom ciled/reside in
California.



| . Background?

On January 1, 1997, NovaCare entered into an anended
witten agreenent, (the “Theracare | Agreenent”) w th Theracare,
pursuant to which NovaCare was to provide Therapy Services to
patients of the nursing care facilities known as Phoeni x Living
Center and Shea Conval escent Hospital (collectively, the “Phoenix
and Shea Facilities”).?

From January 1997 t hrough Decenber 1998, NovaCare
rendered Therapy Services pursuant to the Theracare | Agreenent.
When Theracare failed to make paynent due to NovaCare under the
Theracare | Agreenent, Theracare term nated the Theracare |
Agreenent, effective March 31, 1998 as to Phoenix Facility and
ef fective Decenber 31, 1998 as to Shea Facility.

On Decenber 1, 1997, NovaCare entered into another
witten agreenent with Theracare (the “Theracare |1 Agreenent”)
pursuant to which NovaCare was to provide Therapy Services to

patients of the nursing care facilities known as Anahei m Terrace

2 For the purposes of this Mdtion to Dismss, any conflict
of facts between the plaintiff and defendant are to be resol ved
in favor of the plaintiff. TJS Brokerage & Co., Inc. v. Mahoney,
940 F. Supp. 784, 787 (E.D. Pa. 1996); D_Mark Mtg., Inc. v.
Loui siana Health Serv. & Indemity Co., 913 F. Supp. 402, 405
(E.D. Pa. 1996.) Therefore, the facts and procedural history are
construed in favor of the plaintiff, so as to remain consistent
with the Conplaint filed in this case.

3 Ni ether the Phoenix, nor the Shea Facilities are parties
tothis litigation. For this reason, this Court has no concern
as to the location or domcile of either Facility.
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Care Center, Bay Crest Care Center, Care House Conval escent
Center, Devonshire Conval escent Center, Earlwood Care Center
Fountain Care Center, Pam G ove Care Center, Sharon Care Center
Val | ey Conval escent Center, Villa Maria Care Center, WI | owcreek
Care Center, Wodland Care Center and Val enci a Pal ns
(collectively, the “Theracare Il Facilities”). (Pl.’s Br. in
Response to Defs.’” Mot. to Dismss the Conpl. at 7.)

Under the ternms of the Theracare Il Agreenent, paynent
for Therapy Services rendered by NovaCare at the Theracare |
Facilities was due in accordance with the ternms and conditions of
a |l ock box escrow agreenent to be entered into by NovaCare and
Theracare, but in no event was paynent to be nmade nore than one
hundred and fifty (150) days fromthe date of the invoice from
NovaCare to Theracare for such services. (Pl.’s Br. in Response
to Defs.” Mot. to Dismss the Conpl. at 8.)

From Decenber 1997 through Decenber 1998, NovaCare
rendered Therapy Services to patients at the Theracare |
Facilities. Wen Theracare failed to nmake paynent due to
NovaCare under the Theracare |l Agreenent, Theracare term nated

the Theracare || Agreenent, effective March 31, 1998.°

4 The Theracare ||l agreenent was term nated as to Anahei m
Terrace Care Center, Bay Crest Care Center, Care House
Conval escent Center, Devonshire Conval escent Center, Earlwood
Care Center, Fountain Care Center, Palm G ove Care Center, Sharon
Care Center, Valley Conval escent Center, Villa Maria Care Center,
Wl owreek Care Center and Wodl and Care Center, and effective
Decenber 31, 1998 as to Valencia Palnms. (Pl.’s Br. in Response
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On March 1, 1997, NovaCare entered into an anended
agreenent with AnaheimHealth Care Center® (the “1997 Anahei m
Agreenent”) pursuant to which NovaCare was to continue to provide
Therapy Services to patients of the nursing care facility known
as Anaheim Health Care Center.

On April 10, 1998, NovaCare and Anahei m executed an
Addendum to the 1997 Anahei m Agreenent, whi ch Addendum i ndi cat ed
the parties’ assent to NovaCare’s provision of Therapy Services
fromthat date forward under the terns and conditions of the
Theracare | Agreenent dated January 1, 1997. (ld.) Wen Anaheim
failed to make paynment when due to NovaCare under the Addmendum
to the 1997 Anahei m Agreenent, NovaCare term nated the 1997
Anahei m Agreenent on July 20, 1998. (1d.)

Six nore agreenents were entered into between NovaCare
and certain of the named Defendants in this case.® These
agreenents, respectively nanmed the “1994 Laurel Agreenent,” the

“1994 Paranpunt Agreenent,” the “1994 Sun Mar Agreenent,” the

to Defs.” Mot. to Dismss the Conpl. at 8.)

° | amunsure as to what the 1997 Anahei m Agreenent is
anending. This is the first tinme that NovaCare nentions the
Anahei m Health Care Center, one that is different in nane and
| ocation to the previously nentioned Anahei m Terrace Care Center.

® These Agreenents were entered into between NovaCare and
six of the nanmed defendants, respectfully, Laurel Conval escent,
Par anount Conval escent Hospital, Sun Mar Nursing Center, Citrus
Nursing Honme, Courtyard Health Care Center, and Villa Rancho
Ber nar do.



“1997 Citrus Agreenent,” the “1997 Courtyard Agreenent,” and the
“1997 Villa Rancho Agreenent,” each contai ned provisions, the
ternms of which are very simlar to those of the previously
mentioned Agreenents. (Pl.’s Br. in Response to Defs.’” Mt. to
Dismss the Conpl. at 10-15.)

On January 1, 1998, NovaCare entered into anended
agreenents with Ctrus Nursing Honme, Courtyard Health Care
Center, Extended Care Hospital, Garden Park Care Center, Laurel
Conval escent, Paranount Conval escent, Sun Mar Nursing Center and
Villa Rancho Bernardo (the “Anended Agreenents”). The Anended
Agreenents with Garden Park Care Center and Citrus Nursing Hone
wer e anended again on April 10, 1998. The addendum i ndi cated the
parties’ assent to NovaCare’'s provision of Therapy Services from
that date forward under the terns and conditions of the Theracare
| Agreenent dated January 1, 1997. (Pl.’s Br. in Response to
Defs.” Mot. to Dismss the Conpl. at 15, 16.)

The Anended Agreenents replaced the parties’ previous
agreenents executed in 1994 and 1997, pursuant to which NovaCare
had been rendering Therapy Services at the respective facilities
prior to January of 1998. (Pl.’s Br. in Response to Defs.’ Mot.
to Dismss the Conpl. at 16.)

Pursuant to the 1994 Laurel Agreenent, the 1994
Par anount Agreenent, the 1994 Sun Mar Agreenent, the 1997 Citrus

Agreement, the 1997 Courtyard Agreenent, the 1997 Villa Rancho



Agreenent, and the Anended Agreenents executed in 1998, NovaCare
rendered certain Therapy Services at each respective sight.
NovaCare all eges that each entity has failed to nake paynent to
NovaCar e when due under the aforenentioned agreenents for such
Therapy Services rendered from January of 1997 through Decenber
of 1998. (Pl.’s Br. in Response to Defs.” Mdt. to Dismss the
Conpl. at 16, 17.) As a result, NovaCare term nated these
agreenents with the respective facilities.

The Theracare | Agreenent, the Theracare Il Agreenent,
the 1997 Anahei m Agreenent, the 1997 Villa Rancho Agreenent, the
1997 Citrus Agreenent, the 1997 Courtyard Agreenent and all of
t he Anended Agreenents provide for all notices, requests, demands
and ot her communi cations regardi ng the Therapy Services being
rendered by NovaCare to be sent to NovaCare's corporate
headquarters in King of Prussia, Pennsylvania. (Pl.’s Br. in
Response to Defs.’” Mdt. to Dismss the Conpl. at 18.)

Wth regard to the Therapy Services rendered by
NovaCar e, Defendants sent significant anounts of correspondence
to NovaCare in Pennsylvania. On several occasions, Defendants
spoke by tel ephone with representatives of NovaCare in
Pennsyl vani a and mail ed nunerous checks to NovaCare in
Pennsyl vani a for significant anmounts due and owi ng for the
Therapy Services. (l1d.)

In 1997, to secure paynent for the Therapy Services



rendered by NovaCare at Anaheim Health Care Center, Ctrus
Nur si ng Home, Courtyard Health Care Center, Extended Care
Hospital, Garden Park Care Center, Laurel Conval escent, Paranount
Conval escent, Sun Mar Nursing Center and Villa Rancho Bernardo,
(collectively, the “CGuaranteed Facilities”), defendant M.
Johnson executed and delivered to NovaCare a Guaranty (“the
Guaranty”). (lLd.)

By virtue of the Guaranty, M. Johnson guaranteed to
NovaCare the paynent of all financial obligations of the
Guaranteed Facilities for Therapy Services rendered by NovaCare
at such facilities. |In accordance with paragraph 14(f) of the
Agreenents executed by NovaCare and the CGuaranteed Facilities in
1998, the CGuaranty applies to : (1) all paynents due for Therapy
Services rendered up to and includi ng Decenber 31, 1997; and (2)
all paynents due for Therapy Services rendered from January 1,
1998 to the present to the extent such paynents were nore than
120 days past due. NovaCare alleges that upon the Guaranteed
Facilities’ failure to pay NovaCare for the suns due and ow ng
for Therapy Services rendered at these facilities, defendant M.
Johnson becane obligated to pay to NovaCare the principal sum of
$2,141,153. 13, together with attorneys’ fees, interest and costs.
(Pl.”s Br. in Response to Defs.” Mot. to Dismss the Conpl. at

20.)



1. Di scussi on

A. Def endants’ Mdtion to Disnmiss for Lack of Personal Jurisdiction

Def endant s have noved pursuant to Federal Rule of G vil
Procedure 12(b)(2) for dism ssal of this action, arguing that
this Court |acks personal jurisdiction over them because al
defendants “are residents of California, and have no neani ngf ul
connection (or any connection - other than this lawsuit for that
matter) wth Pennsylvania.” FED.R CQv.Pro. 12(b)(2); (Defs.’” Mem
in Supp. of the Mbt. to Dismss at 5.) Defendants contend that
t hey have not had “continuous or systematic” contacts with this
forum and have not “purposefully availed” thenselves of the
privilege of conducting activity within this forum

In its Menmorandum of Law in Opposition to Defendants’
Motion to Dismiss, NovaCare contends that the allegations set
forth in the Arended Conplaint are sufficient to establish
personal jurisdiction over Defendants. NovaCare' s contentions
are twofold: (1) that this Court has personal jurisdiction over
Def endants in light of their contacts with this forum and (2)
that this Court has personal jurisdiction over Defendants by
virtue of the forum selection clause contained in the Guaranty.
(Pl.”s Br. in Response to Defs.” Mot. to Dism ss the Conpl. at
25, 32.)

"Under Rule 4(e) of the Federal Rules of Gvil

Procedure, the service of process rules of the state where the



court sits govern personal jurisdiction issues.” AMP Inc. v.

Met hode Elecs., Inc., 823 F. Supp. 259, 262 (MD. Pa. 1993).

Wth respect to non-resident defendants, the Pennsyl vani a | ong-
armstatute, 42 Pa.C. S. A 8 5322(b), permts Pennsylvania courts
to exercise personal jurisdiction "to the constitutional limts
of the Due Process C ause of the Fourteenth Amendnent." Mellon

Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 F.2d 1217 (3d Cir.

1992). Therefore, this Court nust assess whet her application of
the Pennsylvania |long-armstatute to the facts presented viol ates
t he Due Process C ause.

"Personal jurisdictionis a fact-specific inquiry. The
focus is on the relationship anong the defendant, the forumstate

and the litigation." AMP, Inc., 823 F. Supp. at 262. Once a

def endant has properly raised a jurisdictional defense, the
plaintiff bears the burden of proving, either by affidavits or
ot her conpetent evidence, sufficient contact with the forumstate

to establish personal jurisdiction. North Penn Gas Co. V.

Corning Natural Gas Corp., 897 F.2d 687, 689 (3d Gr. 1989),

cert. denied, 498 U. S. 847 (1990); Tine Share Vacation Club v.

Atlantic Resorts, Ltd., 735 F.2d 61, 63 (3d Cr. 1984). "To neet

this burden, the plaintiff nust establish either that the
particul ar cause of action sued upon arose fromthe defendant's
activities within the forumstate (‘specific jurisdiction') or

that the defendant has ‘continuous and systematic' contacts with



the forumstate (‘general jurisdiction')." Provident Nat'l Bank

v. California Fed. Sav. & Loan Ass'n, 819 F.2d 434, 437 (3d GCr.

1987) (citations omtted).’
i. Specific Jurisdiction--Defendants’ “M ni num Cont acts”
Specific jurisdiction is evoked when the cause of
action arises directly fromforumactivities constituting

“mni mum contacts.” Surqgical Laser Tech. v. CR Bard, Inc., 921

F. Supp. 281, 283 (E.D. Pa. 1996).

NovaCare contends that the facts of this case show t hat
Def endants have the requisite “mninmumcontacts” with
Pennsyl vani a arising out of their obligations to NovaCare under
the parties’ nunerous Agreenents. NovaCare has conveniently pin-
poi nted each of these alleged contacts as foll ows:

a) [e]ach of the Agreenents at issue in this case

provi des for automatic and perpetual renewal terns

unless a party gave witten notice of term nation;

b) Ms. Hernandez, Defendants’ representative,

traveled to NovaCare's offices in Pennsylvania in

January of 1998 to neet with NovaCare’s

representatives regarding the Agreenents that were

executed in 1998, whereupon such Agreenents were
execut ed on behal f of Defendants;

" “[Clourts nust consider whether the claimor cause of
action arises fromthe defendant’s forumrelated activities or
fromnon-forumrelated activities.” Banyan Healthcare Services,
Inc. v. Laing, No.CIV.A 98-2004, 1998 W. 633991, at *1 (E. D. Pa.
Aug. 20, 1998); Reliance Steel Prod. Co. v. Watson, Ess, Marshal
& Enggas, 675 F.2d 587, 588 (3d Cir. 1982). |If the claimarises
fromforumrelated activities, “specific jurisdiction” is
i nvoked; and if the claimarises fromnon-forumrel ated
activities, “general jurisdiction” is invoked.
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c) [With two exceptions, all of the Agreenents
contain a choice of law provision stating that

t he Agreenent was subject to the laws of the State
of Pennsyl vani a;

d [with only three exceptions, the Agreenents
provided for all notices, requests, demands, and
ot her comruni cati ons regardi ng the Therapy
Services to be sent to NovaCare’'s corporate
headquarters in King of Prussia, PA;

e) [d]luring the course of the parties’ business
relationship, M. Johnson traveled to NovaCare’s
offices in Pennsylvania to neet with NovaCare’'s
representatives to discuss, inter alia, the

out st andi ng anobunts due and ow ng from def endants
for the Therapy Services rendered by NovaCar e;

f) [i]n or about 1997, to secure paynent for the
Therapy Services rendered by NovaCare, M.
Johnson executed and delivered to NovaCare at

| east four Guaranties of paynent, at |east

three of which contain a forum sel ection clause
pursuant to which all disputes b/w the parties
were to be resolved by the federal and/or state
courts of PA

g) [t]he vast majority of records regarding the
Therapy Services rendered by NovaCare at

Def endants’ nursing care facilities were and are
contai ned at NovaCare’s principal place of

busi ness in PA;

h) [k]ey wi tnesses regardi ng the business

negoti ations b/w the parties, defendants’

default on their obligations and the anobunts
presently due and owing to NovaCare are |ocated
in PA

i) [t]he invoices sent to defendants by NovaCare
i ndi cated that NovaCare was |ocated in
Pennsyl vani a;

j) Defendants were at all tines well aware that
they were entering into a contractual relationship
wi th a Pennsyl vania corporation |ocated in

Pennsyl vani a t hat operates at a national |evel,
provi ding Therapy Services to nursing care

11



facilities in many states;

k) [b]ased on the course of conduct between the

parties, defendants were al so aware that should

they default under the Agreenents, they would be

hel d accountable to NovaCare at its corporate

headquarters in Pennsyl vani a;

| ) Defendants spoke by tel ephone on several

occasions with representatives of NovaCare in

Pennsyl vania in connection with the outstandi ng

anounts due and owing to NovaCare for Therapy

Services rendered at the Facilities;

m Defendants mail ed nunmerous paynents to

NovaCare in Pennsylvania for significant anounts

due and ow ng for these Therapy Services; and

n) [a] substantial anmount of correspondence was

exchanged between defendants and NovaCare’s

representatives in Pennsylvania relating to the

Ther apy Services being rendered by NovaCare.

(Pl.”s Br. in Response to Defs.” Mot. to Dismss the Conpl. at
36-39.)

NovaCare has failed to recognize that very few of these
“contacts” are relevant to a finding of “specific jurisdiction”
for not all of themare contacts within the forumstate. | wll
consider only the contacts of Ms. Hernandez and M. Johnson; and
tel ephone calls, mailings sent to this forum and all other
correspondence between Defendants and NovaCare’'s representatives
within this forum Al other contacts are irrelevant to this
specific jurisdiction analysis.

NovaCare contends that Defendants’ contacts are
“strikingly simlar” to the contacts upon which the United States

Suprene Court based jurisdiction in Burger King Corp. V.
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Rudzewi cz, 105 S. Ct. 2174 (1985); 471 U. S. 462 (1985). In doing
so, NovaCare argues that, although Defendants assert a |ack of
personal jurisdiction based upon their |ack of any offices,
facilities, property or other business transactions in
Pennsyl vania and their initial dealings with NovaCare's agents in
California, this Court does have personal jurisdiction over
Defendants. (Pl.’s Br. in Response to Defs.” Mdt. to Dismss the
Conpl . at 36, 40.)

NovaCare contends that the exercise of jurisdiction
must be fair and just under the circunstances, and Pennsyl vani a
has the sane “legitimate interest” in holding Defendants
accountable for their debts to NovaCare as the State of Florida

had in Burger King, 105 S.C. 2174. Wile this Court agrees that

the exercise of jurisdiction be fair and just under the
circunstances, this Court disagrees that Pennsyl vania has the
sanme interests as the State of Florida.

In Burger King, the i ssue was whether or not Florida s

“exercise of long-armjurisdiction offended ‘traditional
conception[s] of fair play and substantial justice enbodied in
t he Due Process O ause of the Fourteenth Amendnent.” Burger

King, 105 S.Ct. at 2177 (citing Int’l Shoe Co. v. Washi ngton,

326 U.S. 310, 320, 66 S.Ct. 154, 160.
This issue arose as a result of the Florida District

Court’s exercise of jurisdiction based on the State of Florida's

13



| ong-arm statute which extends jurisdiction to “[a]ny person,
whet her or not a citizen or resident of this state,” who inter

alia, “[b]jreach[es] a contract in this state by failing to

performacts required by the contract to be perfornmed in this
state,” so long as the cause of action arises fromthe alleged
contractual breach. 1d. (citing Fla.Stat. 8§ 48.193(1)(g) (Supp
1984)) It was this provision that the United States D strict
Court for the Southern District of Florida relied on in
exercising jurisdiction over a Mchigan resident. 1d.

Consi dering NovaCare' s argunent that Pennsyl vani a has
the sanme “legitimate interest” in holding Defendants accountabl e
for their debts to NovaCare as the State of Florida had in Burger
King, 105 S. C. 2174, this Court nust focus on the wording of 42
Pa.C. S. A. 8 5322(b) (Pennsylvania’ s |long-armstatute) in
conparison to that of Fla.Stat. § 48.193(1)(g) (Florida’ s | ong-
armstatute, as stated supra).

Section 5322(b) allows a Pennsylvania court to extend
jurisdiction “to all persons . . . to the fullest extent allowed
under the Constitution of the United States and nay be based on
t he nmost m ni mum contact with this Commonweal th al | owed under the
Constitution of the United States.” 42 Pa.C S. A 8 5322(Db).
Subsection (a) of the Statute permts this Court to exercise
jurisdiction under several circunmstances, however, none cone

close to paralleling the | anguage of the Florida | ong-arm

14



statute, as cited in Burger King, 105 S. C. 2174.

The Florida statute explicitly extends jurisdiction to
a non-resident who breaches a contract in Florida by failing to
follow through with contractual obligations so |ong as the cause
of action arises fromthe alleged failure to perform Cearly,
if the Pennsyl vania counterpart to the Florida’ s |long-arm statute
contained the sane strict wording regardi ng contractual rel ations
within this state, this Court would be nore inclined to assune
jurisdiction over Defendants. However, nowhere within the whole
of section 5322 does Pennsylvania extend jurisdiction to a person
or corporation pursuant to its breach of contract. This al one,

is an extrenely inportant distinction between Burger King and the

i nst ant case. Burger King, 105 S. C. 2174.

However, “[n]otw thstandi ng these considerations, the
constitutional touchstone remains whether the defendant
pur posefully established *m ni numcontacts’ in the forumstate.”

Burger King, 105 S.C. at 2182 (citing Int'l Shoe, 326 U S. 310,

320, 66 S.Ct. 154, 160.) Concerning contracts, the Suprenme Court

has made it clear that parties who reach out beyond one state
and create continuing relationships and obligations with citizens
of another state’ are subject to regulation and sanction in the
other State for the consequences of their activities.” Banyan

Heal t hcare Servs, Inc. v. Laing, No.ClV.A 98-2004, 1998 W

633991, at *2 (E.D. Pa. Aug 20, 1998). However, the nere

15



exi stence of a contract is not sufficient to establish m ninmm
contacts. 1d. This Court nust consider contractual negotiations
and cont enpl at ed consequences, as well as the terns of the

contracts. |d. (citing Burger King, 105 S.C. at 479.) Under

the facts of this case, several Agreenents, the terns of which
are inportant, led to the initiation of this litigation.
NovaCare has included each of the relevant Agreenents in its
Menoranda and after review ng these particular docunents, it is
apparent to this Court that Defendants have not had reason to
contenpl ate any consequences wi thin the Commonweal t h of

Pennsyl vania.® |n addition, although Ms. Hernandez did cone to
NovaCare’s offices in King of Prussia, PA this is the only

evi dence of any negotiations and/ or executions within this forum
and that particul ar appearance only dealt with the 1998
Agreenents. A finding of personal jurisdiction as a result of
Def endants’ nere entrance into a contract, the wordi ng of which
sinply fails to nention anything nore than NovaCare’s

Pennsyl vani a address, would result in an overhaul of litigation
wthin this jurisdiction. To allow NovaCare to rely on the fact

t hat Defendants entered into a contract with it as a basis for

8 In fact, the 1994 Agreenents request that “all notices,
requests, demands and ot her communications required or permtted
under this Agreenent” be sent to NovaCare in Sacranento,
California. ((Pl."s Br. in Response to Defs.’” Mdt. to Dismss
the Conpl. Ex. H at 8; Ex. | at 8, Ex. J at 8.)
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jurisdiction is just not justified in this case.®

“I't is essential in each case that there be sone act by
whi ch the defendant purposefully avails itself of the privilege
of conducting activity within the forum State, thus invoking the
benefits and protections of its laws” |1d. at 2183 (citing Hanson

v. Denckla, 357 U S. 235, 253.)

This “purposeful availnent” requirenent ensures that a
non-resi dent defendant will not be subject to jurisdiction of
this Cormonweal th, and thus “haled into” this District Court
solely as a result of “random” “fortuitous,” or “attenuated”

contacts, Id. (citing Keeton v. Hustler Mgazine, Inc., 465

US., at 774; Wrld-Wde Vol kswagon Corp. v. Wodson, 444 U.S.,

at 299). However, jurisdiction is proper when the contacts
proximately result fromactions by the defendant al one, that
create a “substantial connection” with the forumstate. [d. at

2184 (citing McCGee v. International Life Insurance Co., 355 U S

at 223. This Court is unable to find that any of the Defendants’
contacts have risen to the level of creating a “substanti al
connection” with the forumstate. M. Hernandez all egedly
entered this forumfor the purposes of negotiating and executing

the 1998 Agreenents only. The relationship between these parties

® Again, it is inportant to note that the Burger King
deci sion was made pursuant to Florida s |ong-arm statute, which
is very distinct fromthat of Pennsylvania's. Burger King, 105
S.Ct. 2174.
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has been el aborate and Ms. Hernandez’s presence within this forum
does not anount to a “substantial connection” to Pennsylvani a.

NovaCare al so contends that M. Johnson’s presence in
this forumcontributes to Defendants’ m ninmum contacts to this
Commonweal th. M. Johnson travelled to NovaCare's offices in
King of Prussia, Pennsylvania to neet with NovaCare’s
representatives to execute at |east four Guarantees to secure
paynment for the Therapy Services rendered by NovaCare. Pursuant
to these Guarantees, M. Johnson agreed to be personally
obligated to pay the Guaranteed Facilities’ debts to NovaCare.
This “contact” may be sufficient to establish jurisdiction over
M . Johnson individually, however, when considering the anount of
negotiating and drafting that went into the agreenents rel evant
tothis litigation, it seens unfitting for this Court to maintain
jurisdiction over all Defendants pursuant to M. Johnson’s
Guarantees. For this reason, the Court is not persuaded that his
contacts are sufficient, under the notions of fair play and
substantial justice, to establish personal jurisdiction over all
Def endant s.

Phone calls and letters can be counted toward the
m ni mum contacts necessary for jurisdiction, Banyan, 1998 W

633991, at *3; Gand Ent. Group, Ltd. v. Star Media Sales, Inc.,

988 F.2d 476, 482 (3d Cir. 1993), but they are insufficient when

t aken al one. Id.; Lynch v. N.J. Auto. Full Ins. Underwiting

18



Ass’'n, 762 F.Supp. 101, 104 (E.D. Pa. 1991). Since the only
contacts that Defendants had with Pennsylvania were mailings,
phone calls, and other forms of correspondence, when considering
such with the brief appearance of M. Hernandez, such contacts do
not rise to the level of establishing a “substantial connection”
wi th Pennsylvania for the purposes of the issue confronting us.

But see Mesalic v. Fiberfloat Corp., 897 F.2d 696, 700 (3d Cir.

1990) .

In Consolidated Rail Corp. v. New Engl and Centra

Rail road, Inc., 23 F.Supp.2d 549 (E.D. Pa. 1998), the Court found

that specific jurisdiction existed over the defendant as a result
of a substantial “long-terni relationship between the defendant
and a Pennsyl vani a corporation, in which contacts were “regularly
made” within the Coomonwealth. 1d. at 551. The Court went
further to state that it did not offend the notions of fair play
and substantial justice to require the defendant to defend its
actions under a “long-ternf contract in Pennsylvania. |d.; See

also North Penn Gas v. Corning Natural Gas, 897 F.2d 687, 690 (3d

Cr. 1990)(holding sufficient m ninmum contacts existed when a New
York corporation signed an agreenent with a Pennsyl vani a
corporation that contenplated a thirty year relationship). Both

Consolidated Rail Corp and North Penn Gas are cases deci ded

within this Crcuit and inherent in both rulings is the notion

that the length of the contractual relations between parties

19



residing in different states is a major consideration in deciding
personal jurisdiction matters. |In the case at bar, NovaCare
fails to provide any proof that, had the alleged breach not
occurred, the Agreenents at issue would have provi ded Defendants
with NovaCare's services for nore than three years, and the

pl eadi ngs suggest that any services rendered to date were mni ma

in tinme.1°

ii. General Jurisdiction
Ceneral jurisdiction is evoked when the cause of action
is unrelated to forumactivities but the defendant’s contacts are

“continuous and systematic.” Surgical Laser, 921 F. Supp. at 283.

The general jurisdiction threshold,
however, is much higher than that for
specific jurisdiction, as the facts
required to assert general jurisdiction
must be "extensive and pervasive." The
court should | ook to the nature and
qual ity of business contacts the
defendant has initiated with the forum
direct sales in the forum nmaintenance
of a sales force in the state,
advertising targeted at the residents
of the forumstate, and the derivation
of a significant slice of revenue from
activity within the state.

10 NovaCare does submt, as one of its “contacts” that each
of the Agreenents at issue provides for automatic and per petual
renewal terns unless a party gave witten notice of term nation
However, this is not sufficient to render these agreenents to be
long-term and this Court is in no position to specul ate how | ong
each Agreenent woul d have been in effect.
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Allied Leather Corp. v. Altama Delta Corp., 785 F. Supp. 494, 498

(MD. Pa. 1992) (citations omtted). Thus, "the plaintiff nust
show significantly nore than nere m ni num contacts to establish
general jurisdiction. The nonresident’s contacts to the forum

must be conti nuous and substantial.” Provident Nat'l Bank, 819

F.2d at 437 (citations omtted).

O the remaining “contacts” that NovaCare has presented
to this Court, none successfully evidence continuous and
substantial activities that could serve to be either “extensive”
or “pervasive.” NovaCare has presented no evidence that woul d
have led this court to believe that Defendants initiated business
contacts with NovaCare, that Defendants maintain a sales force
within this forum that Defendants advertisenents--if any
exi sted--were targeted at Pennsyl vania residents, nor that the
Def endants have derived a significant slice of revenue from
activity within this forum Therefore, this Court is unable to
conclude that it would be proper to i nvoke general personal
jurisdiction over Defendants.!

Finally, the "[e]xercise of jurisdiction over the non-
resi dent defendant nust al so be consistent with ‘traditional

notions of fair play and substantial justice whether specific or

1 Again, this is not to say that this Court could not find
general jurisdiction over M. Johnson in an individual capacity.
However, jurisdiction over M. Johnson is not enough to establish
jurisdiction over the renmining party Defendants.
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general jurisdiction is invoked." AM Inc., 823 F. Supp. at 262

(citing Int’'l Shoe, 326 U.S. at 316. Because this Court

concludes that it does not exercise jurisdiction over Defendants,
it is not necessary to address this step.
B. Forum Sel ection C ause

NovaCare contends that this Court has personal
jurisdiction over Defendants by virtue of the forum sel ection
cl ause contained in the Guaranty. Defendants counter by
asserting that the enforceability of this forum sel ection cl ause
in M. Johnson’s Cuarantees, notwithstanding its validity, is
deficient as applied to the remaining ten Defendants in this
case. Defendants state, “[e]ven if the guarantees provided a
basis for venue and jurisdiction over M. Johnson individually,
the litigation conmenced in Pennsylvania is prejudicial and
unfair to all of the remaining Defendants.” (Defs.” Mem in
Supp. of the Mot. to Dismss for Lack of Personal Jurisdiction at
8.)

NovaCare cites Brenen v. Zapata Of-Shore Co. in

argui ng that forum sel ection clauses provide a valid basis for
personal jurisdiction by consent. 407 U S. 1, 92 S.Ct. (1907)
Brenen held that the forum selection clauses are “prinma facie
valid and shoul d be enforced unl ess enforcenent is shown by the
resisting party to be ‘unreasonabl e’ under the circunstances.”

Id. at 10. The forum sel ection cl ause was i ncluded in, at nost,
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three of the Guarantees. There are el even Defendants in this
case, all residents of California, and to assune jurisdiction
over each one by virtue of two or three forum sel ection cl auses
woul d be undoubt edly unreasonable. For this reason, this Court
sides with Defendants contention that a finding of personal
jurisdiction by virtue of the forum sel ection clauses included in
sonme of the Guarantees would be “unreasonable.”

B. Def endants’ ©Mdtion to Transfer Venue

Def endants contend that, notw thstanding the Mdtion to
Dism ss for Lack of Personal Jurisdiction, this D strict Court
shoul d transfer this case to the United States District Court for
the Central District of California pursuant to 28 U S.C. 88§
1404(a) and 1406(a). Section 1404(a) allows a district court to
transfer an action "to any other district court where it m ght
have been brought” if the court finds that such a transfer is in
the interest of justice. Addi tional ly, although not noted by
either party, 28 U S.C. S 1631 provides:

Whenever a civil actionis filed in a court
as defined in section 610 of this title .
and that court finds that there is a want of
jurisdiction, the court shall, if it is in
the interest of justice, transfer such action
. to any other such court in which the
action . . . could have been brought at the
time it was filed . . . , and the action .
shall proceed as if it had been filed in
the court to which it is transferred on the
date upon which it was actually filed in
the court fromwhich it is transferred.

Section 1631 enphasi s added).
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Thus, the Court clearly has the power under both
statutes to transfer the action to the Central District of
California, if the action could originally have been brought
there and if it finds such a transfer to be in the interest of
justice. Not only is there "want of jurisdiction" in this
District under section 1631, but an action may al so be
transferred under section 1404(a) to cure a defect in personal
jurisdiction.

Further, NovaCare has explicitly consented to a
transfer of venue to the Central District of California.
NovaCare admts that a transfer would cure a finding of |ack of
personal jurisdiction, in the interests of justice, by
transferring a case to a court in which the action could have
been brought. (Pl.’s Br. in Oopp’'n to Defs.” Mdt. to Dismss at
50.) Thus, upon request by both parties, this action will be
transferred to the United States District Court for the Central
District of California.

111, Concl usi on

Based upon the facts presented to the Court, Defendants
are not subject to either specific or general jurisdiction in the

Eastern District of Pennsylvania in this matter.'? However,

12 The Court stresses that this conclusion applies to the
Def endants as a whole. There has not been a ruling on the issue
of whether this Court has personal jurisdiction over M. Johnson
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pursuant to 28 U.S.C. 88 1404(a) and 1631, and NovaCare’s consent
to do so, this Court will not dismss the Anended Conpl ai nt, but

rather transfer this case to the United States District Court for
the Central District of California, a forumwherein jurisdiction

IS convenient and proper.

An Order foll ows.

individually. Although it is not necessary to address this issue
any further, it is apparent that a finding of jurisdiction would
be fruitless, for the matter would not be appropriate in this
District, as this forumis not convenient to the parties.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NOVACARE, | NC. ; ClVIL ACTION
Pl aintiff, :

v. : NO. 98- 6205
STRATEG C THERACARE ALLI ANCE,

et al.
Def endant s.

ORDER

AND NOW this day of April, 1999, upon consideration
of the Defendants Strategic Theracare Alliance, et al.’s Mdtion
to Dismiss for Lack of Jurisdiction and/or |nproper Venue; or In
the Alternative, to Transfer for |nproper Venue pursuant to 28
U S.C. 88 1404(a) and 1406(a), and the response of Plaintiff
NovaCare, Inc. thereto, this Court finds that it |acks personal
jurisdiction over Defendants, and the case will be transferred to
the United States District Court for the Central District of
California. This transfer serves the conveni ence of the parties
and the interests of justice; and in consideration of Plaintiff
NovaCare’s concession that venue is appropriate in the Central
District of California, it is hereby ORDERED that this Mdtion to

Transfer Venue i s GRANTED



I T 1S FURTHER ORDERED that the Cerk of this Court
shall TRANSFER the file for this case to the United States
District Court for the Central District of California and is

directed to mark this case as cl osed

BY THE COURT:

Robert F. Kelly, J.



