IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAUREEN A. TUMOLQ, : ClVIL ACTI ON
I ndi vidually and as Executrix :

of the Estate of M chael D

Tunol o, Deceased

V.

TRI ANGLE PACI FI C CORP. : No. 98-4213

MEMORANDUM

Ludw g, J. April 22, 1999

Def endant Tri angl e Paci fic Corporation noves for summary
judgnent in this age discrimnation and retaliation action. Age
Di scrimnation in Enploynment Act (ADEA), 29 U. S.C. 88 621 et seq.;
Pennsyl vani a Human Rel ati ons Act (PHRA), 43 Pa. C.S. A 88 951 et
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seq. Jurisdiction is federal question. 28 U S. C. § 1331.
Plaintiff's decedent, M chael Tunol o, di ed on Novenber 2,
1997. From 1984 to August 13, 1996, he had been enployed as a
sales representative in defendant's kitchen cabinet division,
assigned to its King of Prussia office. As part of a reduction in
force in defendant's Northeast region, two of the five sales
representatives in the King of Prussia office were term nated - one

of them plaintiff's decedent, was age 59; the other, age 32. The

three sal espeople retained were ages 38, 43, and 48. Moyni han

'The sanme anal ysis applies to clai ns under ADEA and PHRA.
See Connors v. Chrysler Financial Corp., 160 F.3d 971, 972 (3d Cir.
1998).




decl., ¢ 5. In Cctober, 1996, M. Tumoblo filed an age
discrimnation claim with the Equal Enploynent Opportunity
Commi ssi on and the Pennsylvania Human Ri ghts Conmi ssi on. After
his death, this lawsuit was filed on behalf of his estate.

The al | egati ons underlying the discrimnation clains are
as follows: (1) plaintiff's decedent was harassed by his district
manager, who was younger; (2) he was paid a | ower comm ssion rate
t han younger sales representatives; (3) he was discharged as a
result of his age whil e younger enpl oyees were retai ned; and (4) he
was retaliated against for his prior conplaint of age

di scri m nati on.

Hostil e Work Environment G aim - Although the conpl aint

al | eges age- based harassnent, conpl. 1 25(a), 26(a), it is unclear
whet her it asserts a hostile work environnment claim? The el ements
of such a claimare as follows: (1) intentional discrimnation
because of age, which is (2) pervasive and regul ar, and which (3)
has detrinental effects that (4) would be suffered by reasonabl e

person of the sanme age in the sanme position; and (5) respondeat

Qur Court of Appeals has not reached the question of
whet her a claim based on hostile work environment is avail able
under ADEA. Nonet hel ess, at |east three other circuits have
recogni zed such clainms. Crawford v. Median General Hosp., 96 F. 3d
830, 834(6th Cir. 1996); Sischo-Nownejad v. Mercer Comunity
College Dist., 934 F.2d 1104, 1108 (9th Cr. 1991); Young v. WII
County Dept. of Pub. Aid, 882 F.2d 290, 294 (7th Cir. 1989). See
al so Jacksonv. R1. Wllians & Asso., 1998 W. 316090, *2 (E. D. Pa.
June 8,1998) (discussing hostile work environnent claim under
ADEA); Sosky v. Inter’l MII Serv., Inc., 1996 W 32139, *9 (E.D.
Pa. Jan. 25, 1996) (sane).




superior liability exists. See Robinsonv. Gty of Pittsburgh, 120

F.3d 1286, 1304 n.19 (3d Gr. 1997) (discussing hostile work
environment claimin context of sex discrimnation). The only
matters proffered here are that M. Tunblo was subjected to
“constant questions” about his expense reports, pl. resp. at 2, and
was denied reinbursement for the cost of a fax machine while a
younger enployee was not. Pl. resp. at 2-3. These facts fall far

short of making out a hostile work environnent based on age.

Unequal Pay. - To succeed on a disparate pay claim a

plaintiff must show that younger enployees were conpensated at

hi gher rates for substantially equival ent work. Aman v. Cort

Furniture Rental Corp., 85 F.3d 1074, 1087 (3d Cr. 1996). Here,

the sole evidence of unequal pay is that one younger sales
representative received a hi gher commission rate than M. Tunol o.?

Cf. Sinpson v. Kay Jewelers, 142 F.3d 639, 646 (3d Cr. 1998)

(inference of discrimnation based on a single nenber of a non-
protected group not permitted). M. Tunolo received the highest

base salary in his office, and his comm ssion rate was i ncreased to

3Pl aintiff argues that the Moyni han decl aration, § 10, as
to commssion rates of the five sales persons in the King of
Prussia office is inadmssible hearsay and should not be
consi der ed. It appears likely that this evidence would be
adm ssi bl e as a busi ness records exception, Fed. R Evid. 803(6),
or may be within Myni han's personal know edge. Regardless, it is
unrefuted that M. Tunolo had the highest base salary in his
of fice, and the extent to which his conm ssion rate was | ower than
younger sal es people and the effect on his total conpensati on have
not been denonstr at ed.



between 1.5%and 2. 0% begi nning in 1996.% Mreover, plaintiff has
not shown that M. Tunolo’ s work assignnent or perfornmance was
conparable to that of those receiving a higher comm ssion rate or
that his lower commssion rate resulted in [lower total

conpensati on.

Retaliation.®- Plaintiff also clains that M. Tunol o was

di scharged in retaliation for his letter to the president of the
cabi net division, dated February 7, 1995, conplaining that he was
di scri m nated agai nst because of his “experience and . . . age.”
This claimmnust fail because there is no evidence of a causal |ink
between the letter and M. Tunpblo's term nation in August 1996.

See Delli Santi v. CNA Ins. Co., 88 F.3d 192, 198 (3d Cr. 1996)

(prima facie requires showing (1) that plaintiff engaged in
protected activity, (2) that he was subsequently subjected to an
adverse enpl oynent action, and (3) a causal relationship between

protected activity and the adverse action).

‘Plaintiff’s contention that M. Tunolo was entitled to
an earlier increase is unpersuasive given no show ng of disparate

pay.

®Retaliation for claims for age discrinmnation are
governed by 29 U S.C. 8§ 623(d) (“It shall be unlawful for an
enpl oyer to discrimnate agai nst any of his enpl oyees . . . because
such individual . . . nmade a charge . . . under this chapter.”),
and, its state counterpart, 43 Pa. C.S.A 8 955(d). To make out
such a claim a plaintiff need not show that he filed fornmal
adm ni strative charges. Informal conplaints to managenent may be
sufficient. See Aman v. Cort Furniture Rental Corp., 85 F. 3d 1074,
1085 (3d Cir. 1996); Giffiths v. CIGNA Corp., 988 F.2d 457, 468
(3d Gir. 1993).




Def endant insists that M chael Mynihan, its primry
enpl oynent deci sion-maker in this case, had no know edge of the
letter. Mynihan decl., T 7; Engle dep., at 31-32. Even assuning
that he did, or that Bruce Yudis, a manager who admts he knew of
the letter, played a role in the term nation decision, adequate
proof of causality is still lacking. That the term nation occurred
subsequent to M. Tunolo's conplaint is not itself enough. See
Robi nson, 120 F.3d at 1302 ("[Tlhe nere fact that adverse
enpl oyment action occurs after a conplaint will ordinarily be
insufficient to satisfy the plaintiff's burden of denonstrating a
causal link between the two events."). The timng here is unduly
|l ong and, therefore, irreparably weak on the issue of causation,
i nasmuch as decedent was di scharged si xteen nonths after he wote

his letter conplaint. See Krouse v. Anerican Sterilizer Co., 126

F.3d 494, 503 (3d Cr. 1997) (affirmng sunmary judgnment for
def endant on retaliation claimwhere evidence was that plaintiff
was placed on worker's conpensation | eave nineteen nonths after
filing an EEOCC charge).

Plaintiff’s also offers as evidence of alleged
retaliation a second letter from M. Tunolo to the defendant's
president, dated May 10, 1995, in which M. Tunol o conpl ai ned t hat
one of his customers had not received products because of a probl em
with the credit departnent. Pl. resp., ex. J. Plaintiff says that
this "maltreatnment of M chael Tunolo's |oyal custoner" occurred

three nonths after he wote the February 1995 | etter conpl ai ni ng of



discrimnation - and is, therefore, evidence of retaliatory state
of mnd. Pl. resp., at 26.

However, assuming the letter of My 10, 1995 is
admissible,® it is hardly evidence of retaliation. Al one my
reasonably infer is that the credit departnent had difficulties
handl ing an account. Plaintiff has not denonstrated that the
situation was unique to M. Tunolo or his custoners. There is no
evidence as to the basis of the credit problem or whether it
resulted in harm to M. Tumpolo through a |oss of business or
reputation. Accordingly, this letter has not been shown to have
any nore than specul ative connection to the first letter or any
realisticrelationto atheory of retaliation. No triable issue of

retaliation has been presented. ’

Age- Based Di scharge. - At the heart of this case is the

claimof discrimnatory discharge. As the parties agree, because
of the circunstantial nature of the evidence, the burden-shifting

nmechani smof McDonnel |l Douglas Corp. v. Green, 411 U.S. 792 (1973),

is applicable. See also Keller v. Oix Credit Alliance, Inc., 130

®Def endant objected to the adnmissibility of this letter
because there i s no acconpanying affidavit astoits authentication
or rel evance.

‘Li kewi se, the denial of an expense request for a home
fax machi ne in January 1996, el even nonths after M. Tunblo wote
his conplaining letter, is another stray pi ece of questionabl e and
dated evidence. A younger enployee who |lived sone distance from
the of fice received approval for a fax machi ne. \Watever probative
val ue thi s conpari son may have i s out wei ghed by of fsetting factors.
See Fed. R Evid. 403.



F.3d 1101, 1108 (3d Cir. 1997) (applying MDonnell Dougl as
framework to ADEA cases). Consequently, plaintiff nust establish
a prima facie case of intentional discrimnation by showing M.
Tumolo (1) was over 40; (2) was qualified for the position in
guestion; (3) was the subject of an adverse enpl oynent deci sion;
and (4) since the termnation was part of a reduction in force,

other simlarly-situated younger enployees were retained. See

Torre v. Casio, Inc., 42 F.3d 825, 830, 831 (3d Cir. 1994).°%

Def endant argues that plaintiff has not shown a prim
facie case as to M. Tunol o's qualifications for his sales position
in that he was not generating new business. Def. nem at 16
However, our Court of Appeal s has held that plaintiff's evidentiary
burden at this stage is nodest: "[I]t is to denonstrate to the
court that plaintiff's factual scenario is conpatible wth

discrimnatory intent." Marzano v. Cunputer Science Corp., lInc.

91 F.3d 497, 508 (3d Cr. 1996). See also Senpier v. Johnson &

H ggins, 45 F. 3d 724, 729 (3d Gir. 1995) ("[T]o deny the plaintiff
an opportunity to nove beyond the initial stage of establishing a

prima facie case because he has failed to introduce evidence

8According to plaintiff, M. Tunol o was "repl aced" rat her
than termnated as a result of downsizing. Pl. resp. at 20-21.
Whet her or not it nakes an anal ytical difference, this argunent is
unf ounded. Beginning in the spring of 1996, it is undi sputed that
def endant began reducing its workforce, eventually termnating
approxi mately 100 enployees in its cabinet division. Moyni han
decl., T 3. The basis for the contention that M. Tunolo was
replaced is that his accounts were reassigned to other, younger
sal es representatives. Yet, it necessarily follows that once he
was termnated as a part of a reduction in force, his accounts -
along with those of the other discharged enployees - would be
reassi gned to enpl oyees who were retained.

v



showi ng he possesses certain subjective qualities would inproperly
prevent the court fromexanm ning the criteria to determ ne whet her
their use was nere pretext.").

Here, the m ssing qualification - | ack of new busi ness -
is nore appropriately considered at the legitimate non-

di scrimnatory reason stage. Cf. Jalil v. Avdel Corp., 873 F.2d

701, 706 (3d Cr. 1989) (plaintiff need not disprove the asserted
qualification, insubordination, to succeed in a prinma faci e case;
it is nore logically a defense raised at second stage of proof).
Mor eover, defendant has not presented evidence on which to find
that M. Tunolo’ s alleged inaptitude was objectively or readily

assessable. See Waldron v. SL Industries, Inc., 56 F.3d 491, 499-

500 (3d Cir. 1995) (citing Ezold v. WIf, Block, Schorr and Solis-

Cohen, 983 F.2d 509 (3d Gr. 1992)). He had been enployed in his
position for twelve years, since 1984, and, at the tinme of his
termnation, was the top-grossing salesperson in his King of
Prussia office. Tothis extent, it is hard to say he was not prima
facie qualified.

Once a prima facie case i s made out, the burden shifts to
def endant to produce evidence of a legitimte, nondiscrimnatory

reason for termnation. See St. Mary's Honor Center v. Hicks, 509

UsS. 503, 507, 113 S. C. 2742, 2747, 125 L.Ed.2d 407 (1993);
Si npson, 142 F.3d at 644 n.5. Here, defendant has advanced
i nadequat e j ob performance as the justification for dischargi ng M.
Tunol o duri ng a conpany-w de reduction in wrkforce. Heis alleged

to have (1) m shandl ed several accounts, and (2) failed to devel op
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new busi ness. Engl e dep., at 23, 29, 33-34; Mazzi dep., at 11-
12, 17; Yudis dep., at 18-19; Moyni han decl., | 6.°

In order to survive sunmary judgnent after defendant has
set forth a nondi scrimnatory reason, plaintiff need not invariably
put on additional evidence of discrimnation beyond the prinma facie

case. See Senpier, 45 F.3d at 731. Plaintiff nust “point to sone

evi dence, direct or circunstantial, for which a factfinder could
reasonably either (1) disbelieve the enployer’s articulated
| egitimate reason; or (2) believe that an invidious discrimnatory
reason was nore |likely than not a notivating or determ nati ve cause
of the enployer’s action.” Si npson, 142 F.3d at 644 (quoting
Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994). 1%

When review ng a notion for summary judgnent, the court
“(i) resolve[s] conflicting evidence in favor of the nonnovant,
(ii1) [does] not engage in credibility determ nations, and (iii)
drawfs] all reasonable inferences in favor of the nonnovant.”

Si npson, 142 F.3d at 643, n.3 (quoting Fuentes, 32 F.3d at 762

Contrary to plaintiff’s position, it is not necessarily
i nadm ssi bl e hearsay that Myyni han based his decision to term nate
plaintiff’ s decedent in part on conversations Myni han had with M.
Tunol 0’ s managers. Fed. R Evid. 801-801. To the extent they are
not offered for the truth of the matter asserted, the conversations
may be received to show that Myni han based his decision on
performance rather than age. Wat is relevant is not whether the
reports of those managers were true but whet her Myyni han heard and
consi dered t hem

Y'n order to prevail at trial, plaintiff nmust show by a
preponderance of the evidence that age was a determ native, “but-
for” cause of M. Tunolo's term nation. See Lawence v. Nat’
West m nster Bank New Jersey, 98 F.3d 61, 66 and n.4 (3d G r. 1996);
Gonez v. Allegheny Health Serv., Inc., 71 F.3d 1079, 1084 (3d Cir.
1995); Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994).
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n.1). Summary judgnment is appropriate where the nonnovant has
presented no evidence or inference that would give rise to a

genui ne i ssue of material fact. See Schoonejongen v. Curiss-Wight

Corp., 143 F.3d 120, 130 (3d Cir. 1998). It may not be granted
where "there i s di sagreenent over what i nferences can be reasonably
drawn fromthe facts even when the facts are undi sputed.” |ldea

Dairy Farms, Inc. v. John Labatt, Ltd., 90 F.3d 737, 744 (3d Gr.

1996). See also Cool spring Stone Supply, Inc. v. Anerican States

Lifelns. Co., 10 F.3d 144, 148 (3d Cir. 1993) (summary judgnent is

i nappropriate when the case turns on state of m nd because "i ssues
of know edge and intent . . . nust often be resolved on the basis
of inferences drawn from the conduct of the parties.”) (quoting

Riehl v. Travelers Ins. Co., 772 F.2d 19, 24 (3d Cr. 1985).

G ven thi s form dabl e st andard, one shoul d not substitute
one's evaluation of the evidence for that of the factfinder even
where, as here, the showing of pretext is not strong and is,
per haps, doubtful. There are sone “weaknesses, inplausibilities,
i ncoherences, or contradictions” i ndefendant’ s expl anati on that at
| east permt a genuine argunent that it may be pretextual. Brewer

v. Quaker State G| Refining Corp, 72 F.3d 326, 331 (3d Cir. 1995)

(quoting Fuentes, 32 F.3d at 765). It is not the court's role to
wei gh t he di sput ed evi dence and deci de whi ch party has the stronger

case. See Brewer, 72 F.3d at 331. Here, given M. Tunolo's

out st andi ng sal es record over a nunber of years and t he chal | enges,
such as they are, to defendant's justification of its decision,

summary judgnent on the age discrimnation claimnust be deni ed.
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Cf. Torre, 42 F.3d at 831-32 (“The inference of age discrimnation
may not be overpowering, but we cannot say that, as a matter of

law, it is insufficient.”). ™

Puni tive Danages. - As a matter of law, plaintiff is not

entitled to recover punitive damages - as distinct fromli qui dated

damages - under the ADEA, see Snmith v. Berry Co., 165 F. 3d 390, 395
(5th Cr. 1999), WIllians v. Valentec Kisco, Inc., 964 F.2d 723,

729 (8th Gr. 1992), Bruno v. Western Elec. Co., 829 F.2d 957, 967

(10th Gr. 1987), Hatter v. New York City Housing Auth., 1998 W

743733, *2 (2d Cir. Qct. 22, 1998) (unpublished opi nion), Al ston v.
Atlantic Elec. Co., 962 F. Supp. 616, 625 n.11 (D.N.J. 1997),

Burland v. Manorcare Health Serv., Inc., 1999 W 58580, *4 (E. D

Pa. Jan. 26, 1999); or under PHRA. See Burland, 1999 W. 58580, *4

(citing Hoy v. Angelone, = Pa. _ , _, 720 A 2d 745, 749 (1998).

"1t is correct that an enployer is entitled to construct
its own performance eval uation standards, and M. Tunol o appears
not to have net themin this case - albeit, now deceased, he is
unable to testify to the contrary. See Sinpson v. Kay Jewelers,
142 F. 3d 639, 647 (3d Cir. 1998); Ezold v. WIf, Block, Schorr and
Solis-Cohen, 983 F.2d 509, 528 (3d Gr. 1992). However, one
person’s view of such a standard may be another’s view of

di scrim nati on. Not generating new business may be a serious
deficit in a particular business setting, but it is also often
associated with the travails of age. Cf. Hazen Paper Co. v

Bi ggi ns, 507 U.S. 604, 610, 113 S.Ct. 1701, 1706, 123 L.Ed.2d 338
(1993) (“It is the very essence of age discrimnation for an ol der
enployee to be fired because the enployer believes that
productivity and conpetence decline with old age.”). Defendant,
quite properly, may have down-graded M. Tunol 0’ s performance. But
tolimt the assessnment primarily to | ack of “new business” woul d
seemto make it vulnerable onits face to a claimof pretext. How
does defendant account for M. Tunolo s sal es achi evenents?
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In conclusion, summry judgnent is denied as to
plaintiff’ s clai mof age-based discharge and is granted as to all

ot her cl ai ns.

Edmund V. Ludw g, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAUREEN A. TUMOLQ, : ClVIL ACTI ON
I ndi vidually and as Executri x

of the Estate of M chael D

Tunol o, Deceased

V.
TRI ANGLE PACI FI C CORP. : No. 98-4213
ORDER
AND NOW this __ day of April, 1999, defendant Triangle

Pacific Corporation's notion for summary judgnent, Fed. R GCv. P.
56, is ruled on as follows:

1) Hostile work environment - granted;

2) Disparate pay - granted,

3) Retaliation - granted;

4) Age-based term nation - deni ed.

5) Punitive danages - granted.

A menorandum acconpani es this order.

Ednmund V. Ludw g, J.



