IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH C. DELL’ OSA, : ClVIL ACTION
Pl aintiff, :
V.

KENNETH S. APFEL, Conmi ssi oner
of Social Security, :
Def endant : NO 98-1638

VEMORANDUM ORDER

Plaintiff has appeal ed defendant’s decision to deny his
application for social security disability benefits. The parties
submtted cross-notions for summary judgnent. The Magistrate
Judge rendered a thorough report and reconmmended that defendant’s
nmotion be granted. Plaintiff filed tinely objections on April 8,
1999 and requested an order directing defendant to find him
di sabl ed or remandi ng the case for further appropriate
adm ni strative proceedi ngs.

The court cannot conscientiously conclude on the record
presented that plaintiff is entitled to a finding of disability.
Plaintiff’s objections, however, are well-founded.

Dr. Tardi buono nade a "provisional" diagnosis of
attention deficit disorder. Dr. Mayekar’s di agnosis, however
was not provisional. Plaintiff was found to have conti nui ng
concentration problens and given the supported finding of the ALJ

regarding plaintiff’s good work attendance, this would appear to



have sonething to do with his inability to retain nore than
thirty jobs over a fifteen year period. The ALJ should
adequately consider the limtations fromthat disorder

The Magi strate Judge not unreasonably hypot hesi zed t hat
"It appears" the ALJ gave little weight to Dr. Mayekar’'s GAF
score for plaintiff in view of other evidence. The Magistrate
Judge should not be forced to specul ate.

Dr. Mayekar reported that plaintiff’s GAF score was 50
not only at intake but for the prior year. Dr. Donovan reported
a GAF score of 35 and al so described functional limtations
seem ngly inconpatible with sustained gai nful enploynent. Even
Dr. Tardi buono indicated he would need further eval uation and
testing to identify any appropriate area of enploynent for
plaintiff. The ALJ should nake cl ear whether he eval uated the
GAF score reported by Dr. Mayekar which indicated plaintiff was
i ncapabl e of working and why he attached so little weight to it.

The ALJ coul d reasonably attach | ess weight to Dr.
Donovan’ s opi nion than would ordinarily be accorded to the
opi nion of a treating physician because she had treated plaintiff
for only two nonths. The inplication that Dr. Donovan rendered a
fal se opinion to help plaintiff secure a public housing benefit
is another nmatter. It is based on assunptions that Dr. Donovan
was aware of the notation by a therapist regarding plaintiff’s

chances for public housing, that she credited it and that she was



influenced by it to alter or msreport her true nedical opinion.”
This is a serious inplication to base upon assunption or

specul ation. Absent other evidence or opportunity for

expl anation on the point, the ALJ should not have discounted the
opi nion of a treating physician for this reason.

There is support for the AL)'s finding that plaintiff’s
enotional condition was responsive to nedication. Plaintiff’s
testinony that the nedication "doesn’t help ny concentration,”
however, is supported by the nedical reports. Al so, the ALJ
shoul d have assessed the effects of the nedication on plaintiff’s

functioning. The ALJ states he considered, inter alia, the side

effects of plaintiff’s nedication but does not address his
testinony that it respectively nmade hi mdrowsy and caused his
body "to drag."”

The ALJ should al so reassess his findings in the PRTF
and consi der whet her additional factors should appropriately be
i ncluded in hypotheticals to the VE in view of the foregoing.

ACCORDI N&Y, this day of April, 1999, IT IS
HEREBY ORDERED t hat insofar as it recommends the granting of

defendant’s notion for sunmary judgnent, the Report and

Recommendation i s not adopted; defendant’s notion for summary

The ALJ referred to the therapist's notation of advice
that qualification for SSI "woul d' place plaintiff "at the top"
of the housing list. The notation actually states that this
"may" nmove plaintiff up on the Ilist.
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judgment is DENIED; plaintiff’s notion for summary judgnent is
DENI ED; and, this case is REMANDED to the Conm ssioner for
appropriate admnistrative action consistent wth the foregoing.

BY THE COURT:

JAY C. VWALDMAN, J.



