IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY SCHEI NHOLTZ : CIVIL ACTI ON
V.
BRI DCESTONE/ FI RESTONE, | NC., ET AL. : NO. 98-6189

ORDER- MEMORANDUM

AND NOW this 26th day of April, 1999, the deposition fees for
each of plaintiff’'s treating physicians are set at $600 per hour,
as acceded to by defendants. See def.’s br., at 3. Fed. R Cv.
P. 26(b)(4)(0O.*

Under Fed. R CGv. P. 26(b)(4)(C, “the court shall require
the party seeking discovery pay the expert a reasonable fee.”
However, as to “an actor or viewer with respect to transactions or
occurrences that are part of the subject matter of the |awsuit,”
the Advisory Commttee’ s Comment states: “Such an expert shoul d be
treated as an ordinary witness.” |In recent years, following this
dictate, four district courts have |limted an expert wtness’'s
conpensation - including three treating physicians - to the
statutory per diemallowable for any subpoenaed w tness, which is

now $40. 28 U.S.C. § 1821. See Fisher v. Ford Mdtor Co., 178

F.RD 195 198 (N.D. OH 1998); Baker v. Taco Bell Corp., 163

F.R D. 348, 349 (D. Colo. 1995); Mangla v. University of Rochester,

The anmount all owed - $600 per hour for a treating physician's
di scovery deposition - should not be considered to have
precedenti al val ue.



168 F.R D. 137, 139 (WD.N. Y. 1996). See also North Shore Concrete

& Asso. v. City of New York, 1996 W 391597 (E.D.N. Y. July 10

1996) (anal ogous non-nedi cal expert).

QG her districts, including ours, have awarded treating
physi ci ans hi gher anmounts than the statutory diem but the usual
amount has been $250 per hour - and none was as high as $400 per

hour. See, e.q., Mugee v. Paul Revere Life Ins. Co., 172 F.R D

627, 646 (E.D.N Y. 1997); Mathis v. NYNEX, 165 F.R D. 23, 26

(E.D.N. Y. 1996); U.S. Energy Corp. v. Nukem Inc., 163 F. R D. 344,

346-47 (D. Colo. 1995); Dom nguez v. Syntex Lab., Inc., 149 F.R D

166, 170 (S.D. Ind. 1993); Jochinms v. Isuzu Mtors, Ltd., 141

F.R D. 493, 497 (S.D. lowa 1992); Goldwater v. Postnaster Ceneral

of the U S., 136 F.R D. 337 (D. Conn. 1991); Sublette v. G idden

Co., 1998 W. 398156 (E.D. Pa. June 25, 1998). See also Mellowtz,
Janes A, “Whatever the Market WIIl Bear: Fighting Exorbitant

Expert Fees with Rule 26(b)(4)(C(l),” 38 Res Gestae 15, 15 (Feb

1995) (“outl andi sh fee demands by an opposing party’s expert can
and shoul d be controlled”). The harnful and destructive effects on
our adversary systemof permtting treaters and simlar experts to
exact enornopus wtness fees should be obvious. 1d.

Since defendants in this case agreed to an anopunt not in
excess of $600 per hour, that figure will be reluctantly approved.

See Hose v. Chicago and North Western Transport Co., 154 F.R D

222, 225-26, 227 n.13 (S.D. lowa 1994) (court would have reduced



to $220 per hour but that the parties had agreed to $400 - “the
treati ng physician assunes the obligation borne by all citizens to
give relevant testinony.”) (citation omtted).

The requested deposition fees of plaintiff’'s experts in this

case - $2,900 and $5,000 - are rejected as patently unreasonabl e.

Edmund V. Ludw g, J.



