IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| N RE:
DEBRA A. MJXZI NGO : ClVIL ACTION
Debt or Appel | ee
V.

COMMONVEALTH OF PENNSYLVANI A
DEPARTMENT OF LABOR AND

| NDUSTRY BUREAU OF
UNEMPLOYMENT BENEFI TS AND
ALLOWANCES ( BUCBA)

Appel | ant : NO. 98- 4337

MEMORANDUM

Padova, J. Apri | , 1999

Appel | ant, the Commonweal th of Pennsyl vani a Departnent of
Labor and I ndustry Bureau of Unenpl oynent Benefits and Al |l owances
(“BUCBA”), brings this action appealing the decision of the
United States Bankruptcy Court for the Eastern District of
Pennsyl vani a whi ch decl ared BUCBA' s lien on the property of
Debt or/ Appel | ee, Debra Mozingo, invalid and classified BUCBA s
claimas a general unsecured claim For the reasons discussed
bel ow, the Bankruptcy Court’s decision will be reversed, its
order vacated, and the case will be remanded for further
proceedi ngs consistent with this opinion.

I . FACTUAL AND PROCEDURAL BACKGROUND



The facts of this case are not in dispute.! On February 15,
1995, BUCBA determ ned that Debtor/Appellee Debra A Mzingo
(“Ms. Mzingo”) had failed to report wages earned between Apri
2, 1994, and August 13, 1994, during which tinme Ms. Mzingo had
si mul t aneousl y received nonthly unenpl oynent conpensati on
benefits from BUCBA. BUCBA determ ned that the nonthly
unenpl oynment conpensation benefits paid during that period
constituted a “fault overpaynment” totaling $5,920.00 and notified
Ms. Mozingo that she had to repay the total anobunt together with
i nterest.

On July 6, 1995, Ms. Muzingo entered into an agreenent of
restitution with BUCBA to repay the overpaid sumin nonthly
install ments of $100.00, the first installnent to be paid August
1, 1995. Ms. Modzingo, however, nmade no such paynents and on
January 29, 1996, BUCBA filed a |ien against her property
pursuant to 43 PA. Stat. Ann. 8§ 874(a)(West 1991), incorporating
43 PA. Stat. Ann. § 788.1 (West 1991), in the Del aware County
Court of Common Pleas in the ambunt of $6, 256.50, which anmount
i ncluded accrued interest.

M. and Ms. Mdzingo, Appellees, filed a joint Chapter 13
bankruptcy petition and plan on Decenber 31, 1997. According to

t he Appel |l ees’ schedul es, they owned no real property, and their

! This Court’s recitation of the facts are substantially
adopted from the Bankruptcy Court opi nion.
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personal property included only checki ng and savi ngs accounts
totaling $300.00, various itens of household goods val ued at
$2, 000.00, a jointly-owned 1990 Buick Skylark, and a 1993 Ford
Tenpo owned solely by Ms. Mzingo. BUCBA was |isted anong their
unsecured nonpriority creditors in the anount of $7,550. 00.

On January 21, 1998, BUCBA filed a proof of claim asserting
a claimsecured by a statutory |ien against Ms. Muzingo' s
property in the amount of $7,254.93. On April 15, 1998, the
Appel | ees, asserting that BUCBA's lien was judicial, filed a
Motion to avoid the lien pursuant to 11 U S.C. A 8 522(f)(1)(A
(West 1993 & Supp. 1999), which provides a nethod for a debtor to
avoid judicial liens that would inpair an exception to which the
debtor would otherwi se be entitled. After a hearing on the
Motion and substantial briefing by the parties, the Bankruptcy
Court, w thout deciding whether the lien was judicial or
statutory, held that BUCBA s |lien was not perfected and was
therefore not valid against any property of the Debtor/ Appell ee.

In re Mozingo, 222 B.R 475, 478 (Bankr. E. D. Pa. 1998). The

Bankruptcy Court therefore issued an order declaring BUCBA s |lien
invalid and re-classifying its claimas a general unsecured claim

agai nst the Appellee’'s property.? |d. at 480.

2 | n support of its action, the Bankruptcy Court cited its
recent decisionin In re Flowers, 1998 W 191425 (Bankr. E.D. Pa.
April 17, 1998), which not only held that a debtor could not
succeed in a notion under 11 U S.C. A 8 522(f)(1) where the
respondent did not have a valid |lien against the debtor, but
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1. LEGAL STANDARD

“I'1]n bankruptcy cases, the district court sits as an

appellate court.” In re Cohn, 54 F.3d 1108, 1113 (3d G r. 1995).

“As a proceeding tried initially before the Bankruptcy Court for
the Eastern District of Pennsylvania, the standard of review for
the district court is governed by [Federal Bankruptcy Rul e of
Procedure] 8013.” 1d. Rule 8013 provides:

On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy judge’s

j udgnent, order, or decree or remand with instructions for
further proceedings. Findings of fact, whether based on
oral or docunentary evidence, shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility
of the wi tnesses.

Fed. Bankr. R P. 8013.

The district court applies “a clearly erroneous standard to

findings of fact . . . [and] a de novo standard of reviewto

guestions of law.” Berkery v. Commir, Internal Revenue Serv.,

192 B.R 835, 837 (E.D. Pa. 1996) (citing, inter alia, Universal

Mnerals, Inc. v. C A Hughes & Co., 669 F.2d 98, 102 (3d Gr.

1981)), aff’'d, 111 F.3d 125 (1997). De novo review requires the
district court to make its own | egal conclusions, “wthout
deferential regard to those made by the bankruptcy court.” Fleet

Consuner Discount Co. v. Gaves (Inre Graves), 156 B.R 949, 954

(E.D. Pa. 1993), aff’d, 33 F.3d 242 (3d Gir. 1994). \hen the

further held that the court should issue a declaration that
respondent’s purported lien was in fact invalid. 1d.
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parties to an appeal have submitted their case on a stipul ated
record of facts, a district court makes its own i ndependent
determ nation regarding the disposition of the |egal issues

presented by the case. Cticorp Muirtgage, Inc. v. Hrsch (In re

Hirsch), 166 B.R 248, 251 (E.D. Pa. 1994).3

I11. DI SCUSSI ON

On appeal, BUCBA argues that: (1) it has sovereign inmmunity
fromactions to avoid or invalidate its liens; (2) the filing of
a proof of claimdoes not constitute a waiver of immunity; (3)
its property interest is a statutory |lien which cannot be
avoi ded; (4) the Bankruptcy Court had no power to enter
declaratory relief against state absent its consent; and, (5) the
Bankruptcy Court had no | egal or factual basis to invalidate its
lien.

The Court believes that the proper classification of the
lien at issue, i.e., as either judicial or statutory, wll
resolve all of the issues raised on appeal and will noot the
El event h Anmendnent sovereign inmmunity clains rai sed by BUCBA.
“Federal courts nust consider nonconstitutional grounds for

deci sion” before reaching constitutional issues. Jean v. Nelson,

3 Wiile the parties in the instant proceedi ng have not
submtted stipulated facts, the facts here are not in dispute as
noted earlier. The issue to be decided by this Court is a |egal
i ssue only, nanely one of statutory interpretation, and therefore
the Court’s review of the Bankruptcy Court decision is de novo.
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472 U. S. 846, 854 (1985). Therefore, the Court begins its
analysis with a determ nation of the nature of the lien at issue.
The Bankruptcy Code recogni zes three types of |iens:

judicial, statutory, and consensual. Gaffen v. Gty of

Phi | adel phia, 984 F.2d 91, 96 (3d Gr. 1992). A “judicial lien”

is a “lien obtained by judgnent, |evy, sequestration, or other
| egal or equitable process or proceeding.” 11 U S.C A 8 101(36)
(West 1993). The Bankruptcy Code, 11 U S.C. A 8 101(53), defines
a “statutory lien” as foll ows:
[a] lien arising solely by force of a statute on specified
circunstances or conditions, or lien of distress for rent,
whet her or not statutory, but does not include security
interest or judicial lien, whether or not such interest or
lien is made fully effective by statute.
11 U S.C A 8 101(53) (West 1993). Consensual liens are not at
i ssue here.
A debtor involved in a Chapter 13 bankruptcy may avoid the
fixing of alien onits interest in property to the extent that
the lien inpairs an exenption to which the debtor woul d have been

entitled, but the lien nust be judicial and not statutory in

nature. 11 U S.C A 8 522(f)(1)(A); Commonwealth v. Zukowf sky

(In re Zukowf sky), Nos. 94-22058T, CV. A 95-2817, 1995 W

695108, at *2 (E.D. Pa. Nov. 21, 1995).°

“In ln re Zukowf sky, the facts of which are simlar to
those in the case at bar, Judge Reed di scusses the |l egislative
history behind 11 U S.C. A 8 522(f)(1)(A), which enables a debtor
to avoid judicial liens, and under which the Appellees noved in
this case. Interestingly, while the history “evidences the
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The lien at issue arises fromthe interplay of two sections
of the Pennsylvani a Unenpl oynent Conpensation Law, 43 PA. Stat.
Ann. §874(a) (“8§ 874(a)”) and 43 PA. Stat. Ann. § 788.1 (“8§
788.1"), which it incorporates. § 874(a) nakes the collection
procedure provisions of 8§ 788.1, which are witten in terns of
enpl oyers, applicable to individuals who recei ve unenpl oynent
conpensation to which they were not entitled. The statute
provides in relevant part:

Any person who by reason of his fault has received any sum
as conpensation under this act to which he was not entitled,
shall be liable to repay to the Unenpl oynent Conpensati on
Fund to the credit of the Conpensation Account a sum equal
to the anbunt so received by himand interest at the rate
determ ned by the Secretary of Revenue . . . Such sum shal
be collectable (1) in the manner provided in section 308.1
[(43 PA. Stat. Ann. § 788.1)] or section 309 [(43 PA. Stat.
Ann. 8 789)] of this act.

43 PA. Stat. Ann. § 874(a).
BUCBA's lien arises from§8 788.1 which provides:

(a) Al contributions and the interest and penalties thereon
due and payabl e by an enpl oyer under the provisions of this
act shall be a lien upon the franchi ses and property, both
real and personal, including such after-acquired property of
the enpl oyer liable therefor and shall attach thereto from

|l egislature’s intent to protect the overburdened debtor fromthe
aggressive and sonetines harsh collection practices of private
creditors . . . the sane intent is not apparent when it is a
gover nment agency seeking paynent for penalties inposed.” 1d.
Judge Reed concludes that, “[t]he reasonable inference to be
drawn is that the legislature did not contenplate a |lien obtained
by a governnent agency for penalties inposed when it created
section 522(f)(1)(A). The section was sinply not enacted with
that situation in mnd but rather was pronul gated so that the
debtor could avoid judgenents obtained by private creditors who
have beaten himto court.” |d.



the date a lien for such contributions, interest and
penalties is entered of record in the manner hereinafter
provi ded. The lien inposed hereunder shall have priority
fromthe date of such entry of record and shall be fully
paid and satisfied out of the proceeds of any judicial sale
of property subject thereto, before any other obligation,
judgnent, claim lien or estate to which said property may
subsequent |y beconme subject, except costs of the sale and
the wit upon which the sale was made and real estate taxes
and rmnuni ci pal clains agai nst such property, but shall be
subordi nate to nortgages and other liens existing and duly
recorded or entered of record prior to the recording of the
tax lien. In the case of a judicial sale of property
subject to a lien inposed hereunder, upon a lien or claim
over which the lien inposed hereunder, upon a lien or claim
over which the lien inposed hereunder has priority, as

af oresai d, such sale shall discharge the lien inposed
hereunder by the extent only, that the proceeds are applied
to its paynent and such lien shall continue in full force
and effect as to the bal ance remai ni ng unpai d.

(b) The departnent may at any tinme transmit to the

prot honotary of the respective counties of the Commobnwealt h,
to be by thementered of record and i ndexed as judgnments are
now i ndexed, certified copies of all |iens inposed

her eunder, upon which record it shall be lawful for wits of
execution to be directly issued w thout the issuance and
prosecution to judgment of wits of scire facias: Provided,
That not |less than ten (10) days before the issuance of any
execution on the lien, notice of the filing and the effect
of the lien shall be sent by registered or certified mail to
t he enpl oyer at his last known post office address. No

prot honotary shall require as a condition precedent to the
entry of such liens the paynent of the costs incident

t hereto.

43 PA. Stat. Ann. § 788.1(a) & (b).

BUCBA argues that its lien pursuant to § 788.1 is a valid
and unavoi dable statutory |lien which attaches and becones choate
at the time of filing in the prothonotary’s office. Appellees
argued in the Bankruptcy Court that the lien at issue was a

judicial lien avoidable under 11 U S.C A 8 522(f)(1)(A. In



support of their argunent that the lien was judicial, Appellees

cited In re Barbe, 24 B.R 739 (Bankr. MD. Pa. 1982), which held

that BUCBA' s |ien against a debtor’s honme under the statutes at
issue was a judicial lien because BUCBA' s determ nation of the
lien arose froman adm nistrative process prior to its being
recorded. |d.

As the Bankruptcy Court notes in its opinion, Barbe was
succeeded by the controlling decision of the United States Court
of Appeals for the Third Crcuit (“Third Grcuit”) in Gaffen,
“whi ch holds that a governnental entity’s use of a judicial
process does not necessarily create a judicial lien.” In re
Mozi ngo, 222 B.R 475, 479. The Bankruptcy Court continues, “W
believe that there is little, if anything, to distinguish the
wat er and sewer lien procedure in Gaffen, which . . . rendered
that lien statutory, fromthe instant procedure.” 1d. Finally,
t he Bankruptcy Court notes that in Gaffen the Third Crcuit

1]

expl ai ned that the Barbe precedent was “not binding on [it]” and
appeared to have di sapproved of its result. 1d.

This Court agrees with the reasoning of the Bankruptcy Court
concerning the nature of the lien and the effect of Gaffen as it
relates to lien at issue, i.e., that Gaffen's holding is
controlling in the instant case. It is at this point inits

anal ysis that the Bankruptcy Court errs. Although it states that

the lien appears to be statutory in nature, the Bankruptcy Court,



somewhat puzzlingly, does not decide the issue. Instead it

relies on the “controlling precedent” of Commonwealth v.

Lonbardo, 52 A 2d 657 (Pa. 1947) and Ersa v. Dudley, 234 F.2d 178

(3d Cir. 1956) which the Bankruptcy Court explains establishes
t hat because BUCBA s |lien was never perfected, it was not secured
by any of the Debtor’s property. |d.
This Court disagrees, and notes that, due to subsequent
amendnents to § 788.1, the Lonbardo and Ersa decisions are no
| onger controlling precedent. The Court holds that BUCBA' s |ien
is avalid statutory lien that attached to the Debtor’s property,
both real and personal, and becane choate at the tinme of its
recor di ng.
I n Lonbardo, the Pennsylvania Suprene Court interpreted the
1945 version of 8§ 788.1 of the Pennsyl vani a Unenpl oynent
Conpensation Law. At the tine of the Lonbardo decision, section
788.1 was a single paragraph and contai ned the foll ow ng
contradi ctory | anguage:
All contributions and the interest and penalties thereon due
and payabl e by an enpl oyer under the provisions of this act
shall be a lien upon the franchi ses and property, both real
and personal, of the enployer liable therefor, fromthe date
a lien for such contributions, interests and penalties is
entered of record in the manner herein provided. . . . The
Departnent may at any tine transmt to the prothonotaries of
t he respective counties of the Cormmonweal th, to be by them
entered of record, certified copies of all liens for unpaid
contributions, interest and penalties which may now exist or
hereafter arise, upon which record it shall be lawful for
wits of scire facias to i ssue and be prosecuted to judgnent

and execution in the sanme manner as such wits are
ordinarily enpl oyed.
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Lonbardo, 52 A 2d at 658 (quoting the 1945 text of 8§ 788.1.) The
court explained that, as per section 64 of the Statutory
Construction Act, 46 PA. Stat. Ann. 8 564 (repeal ed 1972,
recodified as 1 PA. Cons. Stat. Ann. 8§ 1934 (West 1995)), to the
extent the |ast sentence of the section was in contradicted the
first sentence, the final sentence nust be controlling. The
court held, therefore, that the | anguage of 8 788.1 was not
effective “to establish a |lien agai nst the personal property of
an enployer so as to prevent its transfer to a bona fide
purchaser for value prior to the tinme that the wit of fier
facias, the first step in the execution process, is placed in the
hands of the sheriff.” 1d. at 662.

The nost troubling issue to the Lonbardo court was the
effect a contrary readi ng woul d have on a bona fide purchaser.

[ T] he real question here is whether an innocent purchaser of

personal property ought to be bound by such notice as is

afforded by the filing of the lien.
Id. at 661.

Si nce Lonbardo, the statute has been anended several tines.
Most inportantly, in the 1963-1964 anendnents the | egislature
clearly addressed and resol ved the issues involved in Lonbardo.
Significantly, the bona fide purchaser issue was addressed by the
addition of 8§ 788.1(d), which provides:

Not wi t hst andi ng any ot her provisions of this section, the

lien herein provided for shall have no effect upon any stock

of goods, wares or nerchandise regularly sold or |eased in
the ordinary course of business by the enpl oyer agai nst whom
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said lien has been entered unless and until a wit of
execution has been issued and | evy nmade upon sai d stock of
goods, wares and nerchandi se.

43 PA. Stat. Ann. § 788.1(d).
Noti ceably absent fromthe anmended | anguage is the
requi renent for “wits of scire facias to issue and be prosecuted
to judgnent and execution in the sane manner as such wits are
ordinarily enployed.” The 1963-1964 anendnents renoved the
requi renent for wits of scire facias and the | anguage “as such
wits are ordinarily enployed”, |anguage upon which the Lonbardo
court relied in reaching its conclusion that BUCBA s |ien upon
the personal property of the enployer was invalid as against a
bona fide purchaser
Finally, a post- 1963-1964 anmendnent Pennsyl vani a
Commonweal th Court deci si on noted:
W are m ndful of case law holding that a |lien under Section
308.1 of the Unenpl oynent Conpensation Law does not attach
until after a wit of fieri facias has been issued and
delivered to the sheriff for execution, and that recording
al one did not nake the tax |ien choate because there was
sonmething left to be done. Both Lonbardo and Ersa, however
were pre- 1963-64 cases and their hol dings were based on an
apparent conflict between the first and | ast sentence of
Section 308.1(a) as it was then witten. The first sentence
said that the lien attached on recording and the | ast
inplied that it did not attach until issuance of a wit of
fieri facias. The 1963-64 Anendnents to Section 308.1(a)
renoved the conflict and the subsection has since clearly
provided for the attachnent of the lien on recording.

Alm, Inc. v. Dick Corporation, 375 A 2d 1343, 1352 (Pa. Conmw.

Ct. 1977) (internal citations omtted). This Court agrees wth

t he conclusions of the Alm_ court, and believes that the
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Commonweal th Court’s decision is indicative of the position which
the Suprenme Court of Pennsylvania would take if faced with
interpreting the instant statute. Therefore, the Court hol ds
that BUCBA's lien attached to the property of the Debtor/ Appellee
at the tinme of recording.

In light of the foregoing, the order of the Bankruptcy Court
wi ||l be vacated and the case will be remanded for further
consi deration consistent with this opinion.

As noted, supra, because the Court has determ ned that
BUCBA's lien is a statutory lien which cannot be avoi ded by the
Debt or/ Appel | ee, the Court need not reach the sovereign inmmunity
i ssues raised by BUCBA.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
DEBRA A. MXZI NGO : CIVIL ACTI ON

Debt or Appel | ee

COMVONVEALTH OF PENNSYLVANI A
DEPARTMENT OF LABOR AND
| NDUSTRY BUREAU OF
UNEMPLOYMENT BENEFI TS AND
ALLOMANCES ( BUCBA)
Appel | ant : NO. 98- 4337
ORDER
AND NOW this day of April, 1999, IT IS HEREBY ORDERED
that the Order of the Bankruptcy Court dated July 15, 1998, is
VACATED and the case is REMANDED to the Bankruptcy Court for

further consideration consistent with this opinion.

BY THE COURT:

JOHN R PADOVA, J.



