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VEMORANDUM

Dal zel I, J. April 21, 1999
Currently before us are cross-notions for summary
judgnent in a dispute over insurance coverage for a vani shed
anti que grandfather cl ock.
I n January, 1992 plaintiffs Lionel and Patricia
Savadove' requested (through their insurance agent) defendant
Vi gil ant | nsurance Conpany, a nenber of the Chubb G oup of
| nsurance Conpani es, that the “Del uxe Contents Coverage” on the
Savadoves’ “Masterpiece” honeowners insurance policy be increased
by $150, 000 to include an antique Thomas Tonpi on grandf at her
clock (“the Cdock”). On Septenber 1, 1996, the C ock was
reported as destroyed in a fire. After a |lengthy investigation
of the Savadoves’ insurance claim on April 1, 1998 Vigil ant

deni ed the Savadoves’ claimand the current litigation ensued. ?

Y Al t hough Lionel and Patricia Savadove (the
“Savadoves”) are the nanmed plaintiffs in this case, the primary
actor here is Lionel Savadove, whomwe will refer to herein as
“Savadove”.

2 The Savadoves have sued Vigilant for breach of
contract (Count 1), bad faith (Count 11), and deceit (Count I11),
and Vigilant has counterclainmed for fraud. See Plaintiffs’ First
Amended Conpl ai nt and Defendants’ Answer to the First Anended

(continued...)



The History of the d ock?

The facts of this case, after extensive pre-suit
i nvestigation and post-suit discovery, are for the nost part not
in dispute.

The Clock in question was purchased at an estate sale
in England in May, 1989 by one Dr. Donal d Nat hanson (“Dr.

Nat hanson”), an acquai ntance of Savadove, with a $39, 672. 50 cash

?(...continued)

Conpl ai nt and Counterclaim As our jurisdiction over this case
i s based upon diversity of citizenship, 28 U S.C. 8§ 1332, Erie
Railroad v. Tonpkins, 304 U S. 64 (1938), and its progeny
instruct us that we nust apply the state lawas if we were a
state court. See also Instructional Sys., Inc. v. Conputer
CurriculumCorp., 35 F.3d 813, 823 (3d Cir. 1994). It is

undi sputed that Pennsylvania |aw applies to this controversy.

® As we will grant defendants’ motion for summary
j udgnent and deny plaintiffs’ notion for summary judgnent, see
infra, where there are discrepancies in the facts we have vi enwed
the facts in the light nost favorable to plaintiffs.
Furthernore, upon a review of both parties’ notions for sumary
j udgnent, we noticed that the parties were relying on several
unaut henti cated and i nadm ssi bl e docunents, such as cl ains
reports and letters by insurance agents, to describe the facts of
this case. On April 9, 1999, we ordered the parties to
suppl ement the record by filing affidavits authenticating those
reports and docunents in conpliance with Fed. R Civ. P. 56(c) &
(e). On April 19, 1999, the defendants submtted a notion to
suppl enent the record, with several affidavits to suppl ement
their notion for summary judgnent, along with a joint
“stipulation of authenticity” that was signed by both parties.
To the extent that the parties have not raised any objections to
the authenticity or admssibility of docunents utilized in these
noti ons, we deem such objections waived. See 10A Charles Al an
Wight and Arthur R MIller, Federal Practice and Procedure, 8§
2722 (3d ed. 1998) (citing cases and explaining that on a notion
for summary judgnment uncertified or otherw se inadm ssible
docunents may be considered by the court if not chall enged and
that any objection to the authenticity or adm ssibility of
docunments nust be tinmely or will be deened wai ved).
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advance Savadove provided. Dr. Nathanson took title to the C ock
and had it shipped to the United States.

On June 6, 1989, Dr. Nathanson and Savadove entered
into a signed “Menorandum of our Agreenent”, see Defendants’
Motion for Summary Judgnent, Exhibit 2 (“Menorandum of
Agreenent”), whereby they agreed that Dr. Nathanson would retain
title to the Cock and would insure it in the United States, and
Savadove would retain a security interest in the Clock. * The
Menor andum of Agreement made it clear that their intent was to
sell the dock within one year for between $80, 000 and $100, 000
and then share the profits equally, after deducting Dr.

Nat hanson’ s expenses (e.d., the cost of freight, insurance, and
sale) as well as Savadove's original paynment of $39,672.50. > The
Menmor andum of Agreenent provided that should the sale of the

Cl ock not be acconplished within a “reasonable” tine, “and if we

“ It appears that the Menorandum of Agreenent was
drafted by Savadove and sent to Dr. Nathanson for his signature.
W note, not-at-all-parenthetically, that Savadove graduated from
the University of Pennsylvania s Warton School in 1956 and
Harvard Law School in 1959, and he practiced tax and corporate
| aw for over fifteen years at a private law firm before becom ng
general counsel to a large, publicly-held corporation. See
Exam nati on under QGath of Lionel Savadove, Septenber 12, 1997 at
107-09, taken in connection with Vigilant’s investigation of the
claimat issue here (hereinafter “Deposition of Lionel
Savadove”). Qher pre-suit exam nations under oath will be so
cited and identified by the date of the exam nati on.

> The Menorandum of Agreenent al so explained that while
Dr. Nat hanson and Savadove had docunentation that the “novenent”
of the Cock (e.qg. the nmechani cal workings) was an original
Thomas Tonpi on novenent, “the case nmay not be the original” but
that it “is certainly a very high quality case of the sane
period.” See id.



reach no other agreenent for disposition of the clock, you [(Dr.
Nat hanson)] shall reinburse the anount advanced by ne
[ (Savadove)] and | shall surrender ny security interest.” See
Def endants’ Exhibit 2. The Menorandum of Agreenent al so provided
t hat Savadove “may assign ny interest in this transaction to a
corporation which | [(Savadove)] amin the process of
organi zing.” See id.

Soon thereafter, the Savadoves established RRMArts and
| ndustries, Inc. (“RRMArts”), a Pennsylvania Corporation, in

whi ch they were the sol e sharehol ders. °

Effective July 1, 1989,
Savadove assigned to RRM Arts all of his rights and liabilities
under the June 6, 1989 Menorandum of Agreenent. See Defendants’
Motion for Summary Judgnent, Exhibit 4 (“Said corporation shall
hereafter, be entitled to all rights and subject to al
liabilities thereunder.”). Under the terns of the assignnent,
RIM Arts would [ ater “reinburse” Savadove his initial paynent of
$39,672.50 in accordance with the ternms of the Menorandum of
Agreenent with Dr. Nathanson. See id.

In early 1992, with the Cock still unsold, Dr.

Nat hanson advi sed Savadove that he could no longer afford to

® According to Savadove, RIM Arts’s primary business
was selling autonobiles and autonobile parts to Russi a. See
Deposition of Lionel Savadove, Septenber 12, 1997, at 105. RIM
Arts al so provided managerial and financial services to troubled
shoppi ng centers, see Deposition of Lionel Savadove, February 26,
1999 at 75-88, and was also used as a “confidentiality shield” to
buy art at the New York auction houses such as Christie’ s and
Sot heby’ s when the Savadoves did not want other people to know
that they were involved in buying or selling fine art. See
Deposi tion of Lionel Savadove, Septenber 12, 1997, at 128-29.
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insure the O ock because he was payi ng approxi mately $1, 000 per
year for a comercial fine arts floater premum Dr. Nat hanson
recomrended to Savadove that they use a third party, Patrick
Mangan (“Mangan”), a horologist, to sell the dock. It was
agreed that Mangan woul d take possession of the O ock, offer it
for sale, and that the proceeds fromthe sale of the Cock (Iless
expenses) woul d be shared three ways anong Mangan, Dr. Nat hanson,
and Savadove. See Deposition of Lionel Savadove, May 5, 1997 at
62-63. In early-1992, therefore, Savadove needed to find
i nsurance for the d ock

From March 15, 1991 through March 15, 1992, and
continuing thereafter until the present, Vigilant has provided
t he Savadoves with a “Masterpi ece” honeowners insurance policy,
whi ch provi ded “Del uxe Contents Coverage.” See Defendants’
Motion for Summary Judgnent, Exhibit 8. On January 13, 1992
Savadove requested through his insurance agent, Robert Seltzer,
that Vigilant increase the “Deluxe Contents Coverage” on his
honmeowners policy by $150,000 to cover the C ock. Wen he
i ncreased the coverage on his honeowners policy, Savadove did not
disclose to Vigilant (1) where he purchased the C ock, (2) when
he purchased it, (3) where it was kept at that time, or (4) the
busi ness arrangenent he had with Mangan and Dr. Nathanson. |t
al so does not appear that Vigilant then asked many questions
about the C ock. Although the parties dispute whether Savadove
told Vigilant that he was trying to sell the C ock, an

“underwriting note” found during discovery states that “[i]t
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seens the insured has had a $150, 000 cl ock but did not have it
schedul ed. He now wants to put it on his VAC [(valuable articles
coverage)] because he sent it to be appraised and will then send
it to Christies [(the auction house)] to be sold.” Plaintiffs’
Motion for Sunmary Judgnent, Exhibit E. Viewi ng the evidence in
the light nost favorable to plaintiffs, we will assunme for

pur poses of these notions that Vigilant was at | east aware of the
fact that the Savadoves intended to sell the Cock at an auction
house after it was appraised.

For about the next four-and-a-half-years, Mangan kept
the G ock. The Savadoves never had it during this tinme. See
Deposi tion of Lionel Savadove, May 5, 1997, at 51-52 (in which
Savadove expl ains that he never took possession of the Cock, it
was never in his honme, and that he only saw it perhaps three or
four tinmes).

On Septenber 1, 1996, the Cl ock was said to have been
destroyed whil e being stored overnight inside of an autonobile
par ked outside of Mangan’s house in Bath, Pennsylvania. On
Novenber 19, 1996, Savadove sent a letter to the |ndependent
Underwriters Agency, Inc. (Robert Seltzer’s Agency) to “neke a
formal claim. . . for the destruction by fire of ny Thomas
Tonpi on | ongcase clock No. 339.” See Defendants’ Mbdtion for
Summary Judgnent, Exhibit 9. In the |etter Savadove expl ai ned
that at the tinme of the fire “[t]he clock was in the possession
of my horologist, Patrick Mangan, for maintenance.” |d.

Savadove stated that he had been told that the C ock was
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destroyed when Mangan was transporting it by autonobile fromhis
storage area to his shop. Savadove reported that he had the
remmants of the Clock in his possession and that they were

avail able for inspection and renoval. Savadove al so encl osed
with the letter the witten appraisals of Catchia A Goggin
(“CGoggin”) and WIlliamE. Berger (“Berger”), who valued the C ock
at $65, 000 and $75, 000, respectively. See Defendants’ Motion for
Summary Judgnent, Exhibit 9 (letter), Exhibit 15 (Goggin
appraisal), Exhibit 17 (Berger appraisal).

On Novenber 26, 1996, Vigilant was notified of the
claimand sent an inside clainms representative, Cathy Sullivan-
Funaro (“Sullivan-Funaro”), to contact Savadove and discuss the
facts of the loss and the value of the Cock. At that neeting,
Sul I'i van- Funar o says she requested that Savadove provi de sone
proof that he had purchased the C ock. Savadove advi sed her that
the G ock had been with his horol ogist, M. Mangan, for
mai nt enance, that his only proof of purchase was a wire transfer
from his bank account, and that he had recei ved two appraisals on
the C ock, but that he expected the Cock to be worth a lot nore
because when he purchased it in 1989 he “got a really good deal
onit.” See Affidavit of Katherine Sullivan-Funaro.

Several days later, an outside clains representative of
Vigilant, John Little (“Little”), visited the Savadoves’ house to
t ake photographs of the remains of the Clock. Little was given a

pre-1oss Pol aroi d phot ograph of the C ock and Savadove told him



that the C ock had been with Mangan for about a nonth or two for
repairs.

Vigilant then assigned a special investigator, WIIliam
Dietrich (“Dietrich”), who visited Savadove on January 21, 1997
to obtain a recorded statenent. Although Savadove refused to
give a recorded statenent, he did give an interview In the
interview, Savadove reportedly told D etrich that Mangan had
pi cked up the C ock from Savadove’'s house in order to perform
routine care and nmai ntenance and to have a “ding” repaired on the
door. Dietrich recalls that Savadove told himthat the C ock had
never been for sale, but that if an offer had ever been made to
purchase the C ock he mght consider selling it. At that tine
Dietrich collected the remains of the Cock for the purpose of
havi ng them exam ned by an expert. See Affidavit of WIlliamJ.
Dietrich, Jr.’

On January 22, 1997, Dietrich interviewed Catchia A
Goggi n, the author of one of the appraisals provided to Vigil ant
by Savadove. Goggin told Detrich that she had never inspected
the Cock and that her appraisal was based upon a description

Mangan faxed to her. See id.; see also, Deposition of Catchia A

Goggi n, January 8, 1999, at 16, 20.
After further investigation, Vigilant then contacted

Sot heby’ s, the New York auction house, and |learned that the C ock

" Dietrich also visited Mangan that same day, January
21, 1997, and Mangan told himthat the O ock had never been for
sale. See id.



had in fact been offered for sale there in 1993. % In his
deposition, Savadove stated that the Clock was offered for sale

° See

t hrough Sot heby’s under the nane RIM Arts as the seller.
Deposi tion of Lionel Savadove, Septenber 12, 1997, at 128-29. An
Cctober 16, 1993 catal og from Sot heby’s shows that the price
range for the C ock was “$50, 000-60, 000", that its wooden case
had been restored, and that its case was “possibly associated,”
apparently neaning that the case was not definitively
manuf act ured by Thomas Tonpi on. See Defendants’ Motion for
Summary Judgnent, Exhibit 21. Furthernore, at the Sotheby’'s
auction in 1993, the auctioneer placed a reserve price of $35, 000
on the Cd ock, which was a noot issue in view of the absence of
bids registered at that price. See Defendants’ Motion for
Summary Judgment, Exhibit 22, Deposition of Larry J. Sirolli
January 7, 1999 at 38.

In late-1996 and early-1997, Vigilant’s investigation
uncovered two extraordinary facts, both of which the parties do
not now appear to dispute. First, it turns out that the fire
out si de Mangan’s house was incendiary in origin and not

accidental. Second, the clock remains turned over to Vigilant

8 Vigilant also | earned that the C ock had been offered
for sale at Christie’s.

° In his deposition, Savadove explai ned that he al ways
used his corporation, RIMArts, as the official buyer or seller
when he dealt with Sotheby’ s or Christie’' s because he needed a
“confidentiality shield” so that other people would not know he
was i nvolved in buying or selling artwork. See Deposition of
Li onel Savadove, Septenber 12, 1997, at 128-29.
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were not the remains of the Thomas Tonpi on C ock that Dr.
Nat hanson purchased in England in 1989. °

Ei ght nonths after the Septenber 1, 1996 car fire,
Savadove was exam ned under oath for the first tine. At that
exam nati on, Savadove produced the Menorandum of Agreenent and
assorted other correspondence with Dr. Nathanson proving that Dr.
Nat hanson in fact purchased the Cock in 1989. See Deposition of
Li onel Savadove, May 5, 1997, at 34-35. |In that exam nation, and
in alater exam nation on Septenber 12, 1997, see Defendants’
Motion for Summary Judgnent, Exhibit 7 (Deposition of My 5,
1997) and Defendants’ Mdtion for Summary Judgnent, Exhibit 25
(Deposition of Septenmber 12, 1997), Savadove admtted that in his
January 21, 1997 interviewwith WlliamD etrich, Vigilant’s
speci al investigator, he had “not [been] fully forthcom ng,”
Def endants’ Exhibit 25 at 16, and that he had been “brief” and
“curt” in his explanations. See Defendants’ Exhibit 7 at 137.
Furt hernore, when asked whether he told Dietrich that he was not
trying to sell the O ock, Savadove stated that he could not

specifically recall, but that he renenbered being “very

% For purpose of these notions and view ng the
evidence in the [ight nost favorable to plaintiffs, we note that
these two facts play no role in our decision because there has
been no evidence presented that the Savadoves had any connecti on
to either the car fire or to the handling of the C ock before or
after the fire. W wll assune, therefore, that the C ock was
| ost, without any concrete explanati on of what happened to it.
See Plaintiffs’ First Anended Conplaint at § 5 (“Based upon the
def endants investigations, [plaintiffs] now believe their Tonpion
Tall Case Cock is not represented by the clock renai ns delivered
to them Their clock is, however, lost to them?”)
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ci rcunmspect” when asked about selling the Cock. See Defendants’
Exhibit 7 at 134. Savadove explained that at the tinme Dietrich
interviewed himhe was “annoyed” and “upset” because Dietrich had
been the third investigator to question himabout the C ock
Wi thout offering hima settlenment or discussing the paynent of
the claim See Defendants’ Exhibit 7 at 35. Savadove al so
explained that at that tinme he considered the prior attenpts to
sell the Cock irrelevant to his claim see Defendants’ Exhibit 7
at 135 and Defendants’ Exhibit 25 at 17-18, and that his
arrangenent with Dr. Nat hanson was “personal” and “confidential.”
Def endants’ Exhibit 25 at 17-18. Savadove expl ai ned that at that
time he “wanted to keep it sinple which is that I owned a cl ock
and it disappeared.” Defendants’ Exhibit 7 at 35. Savadove
stated that once Vigilant uncovered questions about the
authenticity of the remains of the Cock as well as the origin of
the car fire, he at last realized the relevance of Vigilant’s
inquiry and disclosed nore information about the O ock. See
Def endants’ Exhibit 7 at 35-36 and 135-36; Defendants’ Exhibit 25
at 16-19.

On January 28, 1999, Mangan was exam ned under oat h.
See Defendants’ Mtion for Summary Judgnent, Exhibit 28. In his
deposition, Mangan testified that while he thought the val ue of
the O ock was “substantially |ess” than $75,000, see id. at 67,
after the car fire Savadove directed himto produce two different
apprai sals for the O ock that averaged out to be $75,000 (“in

that ball park”) and that were worded with specific | anguage
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Savadove chose. See id. at 65-70. Mangan further reports that
when he brought the remains of the alleged “C ock” over to
Savadove’ s house, he and Savadove began a “storytelling tinme”,
see id. at 78, to create an expl anati on about where the C ock had
been | ocated in the Savadoves’ honme and why it had been in
Mangan’ s possessi on:

| think he was trying to sort out
t hi ngs he was going to tell the
i nsurance conpany. | brought back the
parts. Were could | put the clock if
t hey asked ne where it was; if they ask
me whether it was in for service, why
you had the clock. And it was |like
storytelling tine.

At this point, quite honestly, I
woul dn’t say that | -- | just wanted to
help the man. kay?

Just |, believe like a little
massagi ng as to why the clock was with
me for such a while or whether it was
there or whether it was here, and |
better have it at ny house. And | don’t
think M. Savadove woul d recogni ze the
clock if he woke up with it in bed,
quite honestly, because | don’t think he
ever lived with the clock. He maybe
woul d recogni ze a photo of a clock that
| ooks like his but I don't know.

Id. at 78-79.
In addition, Mangan testified that he received a phone
call from Savadove just before Mangan was interviewed by

Vigilant’s special investigator, WlliamD etrich. See id. at

' Mangan expl ai ned that although Savadove never spoke
directly to the two appraisers, Berger and CGoggi n, Savadove
recomrended specific descriptions of the Cock to Mangan to be
passed on to the two appraisers. See id. at 69-74.
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77. Mangan stated that Savadove call ed because “[h]e was trying
to get a story that was at | east consistent for the insurance
conpany.” 1d. In that conversation, Mangan recalled that
Savadove specifically told himto tell D etrich that the C ock
had been in Mangan's possession only for nai ntenance and repairs,
rat her than explaining that the O ock had been with Mangan for

several years. See id. at 79-80.

Il Breach of Contract

Vi gilant now noves for sunmmary judgnent on plaintiffs’
breach of contract claim (Count | of the First Amended
Conplaint), arguing that: (i) the Savadoves have no insurable
interest in the C ock because they neither owned nor possessed
the Cock after 1989; and (ii) the Savadoves are not entitled to
recover the insurance proceeds for the C ock because they
intentionally conceal ed and m srepresented material facts about
t he acqui sition, ownership, possession, physical whereabouts,
status, and marketing of the C ock both before and after they
filed an insurance claim

The Savadoves al so nove for sunmary judgnent on their
breach of contract claim arguing that: (i) the terns of their
i nsurance policy are clear; (ii) the fact the O ock was purchased

as an investnent and that it was not in their possession does not
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termnate their rights under the insurance policy; and (iii) they

did not nisrepresent or conceal any naterial facts to Vigilant. *?

A. | nsurable |Interest

Def endants first argue that the Savadoves have no
insurable interest in the C ock because they neither owned nor
possessed the C ock after 1989. Under the ternms of the
Savadoves’ “Masterpiece” insurance policy, the insured s property

must be “contents,” which is defined under the policy as
“unschedul ed personal property you or a famly nmenber owns or

possesses.” See Defendants’ Mdtion for Summary Judgnent, Exhi bit

8, at C 1 enphasis added).

It is uncontested that neither Savadove nor any nenber
of his famly possessed the Clock at any tinme. See Deposition of
Li onel Savadove, May 5, 1997, at 51-52 (in which Savadove

expl ai ns that he never took possession of the Cock and the C ock

2 A summary judgnent notion should only be granted if
we conclude that “there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law.” Fed. R Cv. P. 56(c). Wth a notion for sunmary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 586
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party. See id. at 587. Once the
nmovant has carried its initial burden, then the nonnoving party
“must conme forward with ‘specific facts showing there is a
genui ne issue for trial.”” Mtsushita, 475 U S. at 587 (quoting
Fed. R Cv. P. 56(e)) (enphasis omtted); see also Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 248 (1986) (hol ding that the
non- novi ng party nust produce evidence such that a reasonabl e
jury could find for that party); Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the non-noving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).
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was never in his hone). Furthernore, after Dr. Nathanson and
Savadove signed the Menorandum of Agreenment in June, 1989,
Savadove then assigned his only remai ning ownership interest in
the Cock, his “security interest”, to RRMArts with the
under st andi ng that Savadove woul d | ater be rei nbursed by RIMArts
for the initial purchase price of $39,672.50. '* See Defendants’
Motion for Summary Judgment, Exhibit 4. Defendants argue,

t herefore, that because the Savadoves have neither an ownership
interest nor a possessory interest in the Cock, they have no

i nsurabl e property interest.

3 Plaintiffs have presented no evidence that RIMArts
ever assigned the security interest in the O ock back to the
Savadoves.

“ I'n response to defendants’ argunent that plaintiffs
nei t her owned or possessed the C ock since 1989, plaintiffs raise
three argunents that we reject outright. First, plaintiffs argue
that RIM Arts never really had an ownership interest in the
Cl ock, because RIM Arts was nerely a “confidentiality shield” for
t he Savadoves’ art purchases, and that Savadove never really
intended to transfer any interest to RRMArts. W reject this
sel f-serving argunent because: (i) RRMArts is a real corporation
that the Savadoves used for a variety of business ventures, see
supra (explaining that RIM Arts engaged i n numerous business
ventures such as selling autonobiles in Russia); and (ii) the
plaintiffs have provided no evidence that the assignnment of the
Savadoves’ “security interest” in the CQock to RRMArts in 1989
was anything other than a legitimate (and i ntentional) business
transaction. See In re Purman’s Estate, 56 A 2d 86 (1948)

(expl aining that an assignnent is a transfer of property or sone

other right fromone person to another, and unless in some way

qualified, it extinguishes the assignor’s right to perfornmance by

the obligor and transfers that right to the assignee); Inre

Lease-A-Fleet, 141 B.R 853, 861-62 (Bankr. E.D. Pa. 1992)

(expl aining that an assignnent is an absolute and conplete

transfer of property fromone party to another). W wll not

al |l ow Savadove to disclaimR M Arts as a corporation and

di sregard his 1989 assignnent to RIRMArts when it suits his

needs, while continuing to utilize RIRMArts as a legitimte
(continued...)
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While the insurers’ argunent is attractive as plain
Engl i sh-based | ogi c, under Pennsylvania |law the general rule is
t hat anyone who derives a pecuniary benefit or advantage fromthe
preservation or continued existence of property, or who w ||
suffer pecuniary loss fromits destruction, has an insurable

interest in that property. See Luchansky v. Farnmers Fire Ins.

Co., 515 A 2d 598, 599 (Pa. Super. 1986) (explaining that a
reasonabl e expectation of benefit fromthe preservation of the

property is a sufficient insurable interest); Keller v. Aetna

Cas. & Sur. Co., 605 F. Supp. 331, 333 (MD. Pa. 1984) (“It is an

el ementary principle of insurance |aw that an insurable interest
exists in any party who woul d be exposed to financial |oss by the

destruction of a certain property.”); In re Jacqueline Mitthews,

229 B.R 324, 327-28 (Bankr. E.D. Pa. 1999) (citing cases).

(... continued)
corporation for other business transactions.

Second, Savadove argues that because Dr. Nathanson
failed to sell the Cock in a “reasonable” anount of tine, the
Menor andum of Agreenent between Savadove and Dr. Nat hanson is
void. If this were the case then all right, title, and interest
in the dock would now be transferred to RIM Arts pursuant to the
assi gnnent from Savadove to RIM Arts in 1989. Under this
interpretation of the facts, Dr. Nathanson would owe RIMArts
$39,672.50 (the initial purchase price of the O ock) under the
terns of the Menorandum of Agreenent, and RIM Arts woul d owe
Savadove the sanme anobunt under the ternms of the assignnent.

Third, Savadove argues that because Vigilant covered
some of RIM Arts’ paintings under the “Masterpiece” insurance
policy, the Cock should al so be covered under the sane insurance
policy. The docunentary evidence presented, however, indicates
that Vigilant was willing to cover sonme of RRMArts’ painting
under the Savadoves’ Masterpiece policy because those paintings
were physically located in the Savadoves’ honme. As noted above,
it is undisputed that the C ock was never kept in the Savadoves’
hone.
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Wi |l e the Savadoves neither owned nor possessed the
property at issue after 1989, they nevertheless had a legitimte
expectancy of benefit in the continued existence of the d ock,
nanely the $39,672.50 that RIM Arts promi sed to “rei mburse”
Savadove, presumably once the O ock was sold. Therefore, view ng
the record in the light nost favorable to the plaintiffs, we find
that the Savadoves had a potentially insurable interest in the
Cl ock. Wether, and to what extent, plaintiffs conceal ed or
m srepresented material facts to defendants about the nature and
extent of their interest in the Clock is quite another matter, to

whi ch we now turn. ®®

B. Conceal nent or Fraud

The insurers next argue that the Savadoves are not
entitled to recover the insurance proceeds for the O ock because
they intentionally conceal ed and m srepresented naterial facts
about the acquisition, ownership, possession, physical
wher eabouts, status, and nmarketing of the C ock both before and
after they filed an insurance claim |In their cross-notion for
summary judgnent, plaintiffs argue that they neither
m srepresented nor conceal ed any facts or, alternatively, that
any facts that were m srepresented or conceal ed were not nateri al

to Vigilant’s investigation and should be left to a jury.

' Parenthetically, we note that to the extent that the
plaintiffs’ insurable interest in the Clock is |limted solely to
the initial purchase price of the Oock ($39,672.50), the
plaintiffs may not have net the jurisdictional threshold of
$75, 000. 01 pursuant to 28 U.S.C. 8§ 1332(a).
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The “Masterpiece” policy issued to the Savadoves

contai ned a general condition stating:

Conceal nent or fraud. W do not

provi de coverage if you or any

covered person has intentionally

conceal ed or m srepresented any

material fact relating to this

policy before or after a |oss.
Def endants’ Motion for Summary Judgnent, Exhibit 8, p. Y-1
(enmphasis in original). In Pennsylvania, a violation of the
f raud- and- conceal nent provisions in an insurance policy results
in a total avoidance of the policy and is a bar to the insured’s

recovery under the policy. See Sack v. Gens Falls Ins. Co., 61

A.2d 852 (Pa. 1984); Ellis v. The Agric. Ins. Co., 7 Pa. Super.

264 (Pa. Super. 1898); Lavin v. Fireman’s Ins. Co. of Newark,

Cv. No. 91-114, 1992 W 157691, at *2 (E.D. Pa. Jun. 29,
1992) (“‘ So fundanental is the proposition that one cannot benefit
fromattenpted or effected fraud, it needs no el aboration. Were
any such fraud is shown, the forfeiture provisions of an

i nsurance policy are to be strictly enforced.” ”)(citations
omtted).

Under Pennsylvania |law an insurance policy is void for
m srepresentati on when the insurer establishes three el enents:
(1) the msrepresentation was false; (2) the insured knew t hat
the m srepresentation was fal se when nade or nade it in bad

faith; and (3) the representation was material to the risk being

i nsur ed. See Matinchek v. John Alden Life Ins. Co., 93 F.3d 96,

102 (3d Cir. 1996); New York Life Ins. Co. v. Johnson, 923 F.2d

18



279, 281 (3d GCr. 1991); Parasco v. Pacific Indem Co., 920 F.
Supp. 647, 652 (E.D. Pa. 1996).

1. M srepresent ati ons

Making all inferences in favor of plaintiffs, there are
no genui ne issues of nmaterial fact that (1) Savadove made many
fal se representations to Vigilant, (2) Savadove knew t hose
representations were false, and (3) he nade themin bad faith and
they were cal cul ated to deceive the defendants. For exanple, it
i s undi sputed that Savadove m srepresented the possession and
physi cal whereabouts of the O ock between 1989 and 1996. Wile
Savadove now admits that he never possessed the Clock at any tine
bet ween 1989 and 1996, prior to the filing for a claimfor the
Cl ock Savadove and Mangan created a “story” about where the C ock
had been located in the Savadoves’ honme and how | ong the C ock
had been with Mangan. Furthernore, throughout Vigilant’s initial
i nvestigation, Savadove repeatedly stated to Vigilant’s
i nvestigators that Mangan had recently picked up the C ock from
t he Savadoves’ hone for “naintenance” and “repairs,” statenents
that are now admttedly false.

Simlarly, it is also clear that Savadove
m srepresented the marketing and sales history of the Clock to
Vigilant’s investigators. 1In his deposition, Savadove now adnits
that he was “very circunmspect” in answering questions about the
sale of the COock. See supra. Although we will assune for

pur poses of these notions that Vigilant knew that Savadove was
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trying to sell the Cock in early-1992, see supra, Savadove told
Vigilant’s investigators on several occasions in 1996 that the
Cl ock had never been for sale, statenments that are indisputably
false given the fact that the C ock was purchased in 1989 solely
as an investnent and that it had been continuously marketed
bet ween 1989 and 1996.

Furthernore, Vigilant has al so shown that Savadove
m srepresented the value and status of the C ock during
Vigilant’s investigation of the claim During the initial
i nvestigation of the Cock in Novenber, 1996, Savadove stated
that he believed that the Cock was worth even nore than the
apprai sals he had submtted to Vigilant. See supra. After
significant discovery and investigation we now know. (i) Savadove
pl ayed a role in the creation of the two appraisals --
reconmendi ng to Mangan the price and descriptions that the
apprai sers should use in the appraisals, even though Mangan
t hought the value of the C ock was “substantially |ess” than
$75, 000, see supra; (ii) Savadove knew that the C ock’s case was
probably not an original Thomas Tonpi on case, see Defendants’
Motion for Summary Judgnent, Exhibit 2, Menorandum of Agreenent
(explaining that the case “may not be the original”), a
conclusion that Sotheby's later confirnmed, see Defendants’ Motion
for Summary Judgnent, Exhibit 21, Sotheby’s Catal og (expl aining
that the Cock’'s case is “possibly associated”); and (iii) at the
Sot heby’ s auction in QOctober, 1993, the C ock was unable to

garner even a bid of $35,6000, the reserve price Sotheby’ s placed
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on it. See Deposition of Larry J. Sirolli, January 7, 1999 at
37- 39.

Finally, defendants have shown that Savadove initially
m srepresented the acquisition and ownership of the C ock when he
told the investigators that he had purchased the Cock in 1989,
but that he did not have any docunentary evidence to prove that
he purchased the C ock other than a wire transfer fromhis bank
account. See supra. In fact, we now know t hat Savadove had in
hi s possessi on several docunents show ng his business arrangenent
with Dr. Nathanson and proving that Dr. Nathanson purchased the
Clock in England in 1989. Yet Savadove chose not to disclose
t hese docunents until several nonths after he filed his initial
claim

There are thus no genuine issues of material fact that
Savadove made nmany fal se representations to Vigilant, he knew
t hose representations were false, and cal cul atedly made themin

bad faith to deceive the defendants.

2. Materiality

Al ternatively, the Savadoves contend that any
m srepresentations that they nade to Vigilant were not materi al
to Vigilant’s investigation of the Cock. Generally, the issue
of materiality of msrepresentations is a m xed issue of |aw and
fact, but if the facts m srepresented are so obviously inportant
that “reasonable m nds cannot differ on the question of

materiality,” then the question beconmes one of |aw that the Court
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can decide at the summary judgnent stage. Gould v. Anerican-

Hawaiian S.S. Co., 535 F.2d 761, 771 (3d Cr. 1976); see also,

Fine v. Bellefonte Underwiters Ins. Co., 725 F.2d 179, 183 (2d
Cr. 1984); Long v. Insurance Co. & N _Am, 670 F.2d 930, 934

(10th Cr. 1982); Parasco v. Pacific Indem Co., 920 F. Supp.

647, 654 (E.D. Pa. 1996); Lavin v. Fireman’s Ins. Co. of Newark,

Cv. No. 91-114, 1992 W 157691, at *2 (E.D. Pa. Jun 29, 1992).

Making all inferences on this record in the Savadoves’
favor, we find that Lionel Savadove' s intentional
m srepresentation of the possession, physical whereabouts,
mar keti ng, status, acquisition, and ownership of the C ock are
clearly material to Vigilant’s coverage of the C ock (and
Vigilant’s subsequent investigation), and that no reasonable jury
could find otherw se.

For exanmple, in his affidavit, WlliamD etrich,
Vigilant’s special investigator, explained that the marketing of
the Cock was inportant “because if M. Savadove had
unsuccessfully tried to sell the clock for a long period of tine,
he may have had an incentive to destroy the clock and coll ect
under his insurance policy.” See D etrich Affidavit.
Furthernore, Dietrich explained that the marketing of the O ock
was al so inportant because it is possible that the O ock could

have been sold prior to the fire. ' See id.

% |'n addition, the marketing of the C ock
(unsuccessful in this case over a period of seven years) and the
status of the Cock (e.qg. that it was probably not an original

(continued...)
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Simlarly, Detrich also notes in his affidavit that
Savadove’ s possession of the Clock (or nore accurately, his |ack
of it since it was purchased in 1989) was also inportant to
Vigilant’s investigation because had he known that the d ock had
never been in the Savadoves’ possession, he woul d have questi oned
Savadove as to why the C ock had never been in his possession and
whet her the person(s) who had possession of the Cock had a
financial interest in the Cock or an interest inits
destruction, i.e., interests that would give greater assurance
that the insured itemwould be kept safely. See id.

In response to defendants’ argunent that Savadove
m srepresented and conceal ed the possessi on, physi cal
wher eabouts, marketing, status, acquisition, and ownership of the
Cl ock, and that these m srepresentations were material,
plaintiffs do not present any specific evidence creating a
material issue of fact for trial. Plaintiffs’ conclusory denials
and | egal arguments that such m srepresentations were not
intentional, or that such m srepresentations were not nmaterial,

cannot survive summary judgnent. See, e.q., First Nat’'l Bank v.

Lincoln Nat'|l Life Ins. Co., 824 F.2d 277, 282 (3d Cr. 1987)

(explaining that the party opposing a notion for summary judgnent

cannot “sinply rest on nere denials,” but nust instead point to

specific facts showing that there is a genuine issue for trial).

(... continued)
Thomas Tonpi on cl ock case) were obviously material in the
val uation of the claim
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One need not have a degree in actuarial science to
understand the materiality of Lionel Savadove s whol esal e
m srepresentations in this matter. No reasonable jury could find
themimmuaterial. Accordingly, we will grant sunmmary judgnent in
favor of Vigilant on the Savadoves’ claimfor breach of

contract. '’

[11. Bad Faith and Deceit

In Counts Il and Il of plaintiffs’ First Anended
Conplaint, plaintiffs also contend that they are entitled to
relief for Vigilant’s alleged bad faith and deceit in the
i ssuance of the Savadoves’ policy and in the handling of their
claim In light of the preceding analysis, we nmay quickly
di spose of these contentions.

Under 42 Pa. Cons. Stat. Ann. 8 8371, we may provide
relief to the Savadoves if we find that Vigilant acted in bad
faith in the handling of their insurance claim Although the
statute itself does not define "bad faith,"” it has neverthel ess
acqui red a peculiar and universally-acknow edged mneani ng:

I nsurance. 'Bad faith' on the part of

insurer is any frivolous or unfounded refusal

to pay proceeds of a policy; it is not

necessary that such refusal be fraudul ent.

For purposes of an action against an insurer

for failure to pay a claim such conduct

i nports a di shonest purpose and neans a

breach of a known duty (i.e., good faith and
fair dealing), through sone notive of

' As we will grant defendants’ notion for sunmary
judgnment on Count | of plaintiffs’ First Amended Conplaint, we
will deny plaintiffs’ notion for sunmary judgnment on Count |
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self-interest or ill will; nere negligence or
bad judgnent is not bad faith.

Polselli v. Nationwide Mut. Fire Ins. Co., 23 F.3d 747, 751 (3d

Cir. 1994) (citations omtted). Wile 8§ 8371 provides an

i ndependent cause of action to an insured, to recover under a
claimof bad faith the plaintiffs nust show by clear and

convi ncing evidence that the insurer did not have a reasonabl e
basis for denying benefits under the policy and that it knew or
had reckl essly disregarded the | ack of a reasonable basis for

denying the claim See Klinger v. State Farm Mut. Auto. Ins.

Co., 115 F.3d 230, 233 (3rd Gr. 1997).

The Savadoves’ deceit claimrequires themto
denmonstrate (i) a msrepresentation, (ii) a fraudul ent utterance
thereof, (iii) an intention to induce action thereby, (iv)
justifiable reliance thereon, and (v) damage as a proxi mate

resul t. See Mellon Bank Corp. v. First Union Real Estate Equity

& Mortgage Inv., 951 F.2d 1399, 1409 (3d Cr. 1991); WIlson v.

Donegal Miut. Ins. Co., 598 A 2d 1310, 1315 (Pa. Super. 1991).

On this record it is by now clear that the Savadoves
cannot make out a viable case of either bad faith or deceit, and
i ndeed the bad faith and deceit go in the opposite direction.
Putting aside (as we have) reasonabl e suspicion about the cause
of the fire and the authenticity of the O ock remains, the
i nsurers have shown that they had a reasonabl e basis for denying
t he Savadoves’ claim i.e., that Savadove conceal ed and

m srepresented material facts about his and his wife’'s claim
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See supra. Furthernore, nothing in the record suggests that
Vi gil ant handl ed the Savadoves’ policy or conducted the
investigation in a biased or inproper fashion, or for the purpose
of evading its contractual duty to pay valid clains.

Accordingly, we will award summary judgnment to
defendants on Counts Il and Ill of plaintiffs’ First Amended

Conpl ai nt .

V. The Counterclaim

In its Answer to the First Anended Conpl aint,
defendants have filed a counterclaimalleging a violation of the
Pennsyl vani a I nsurance Fraud Act. 18 Pa. Cons. Stat. Ann. 8§
4117. Section 4117 provides:

(a) Ofense defined.--A person conmts an
offense if the person does any of the
fol | owi ng:

(2) Knowingly and with the intent to
defraud any insurer or self-insured, presents
or causes to be presented to any insurer or
sel f-insured any statenent formng a part of,
or in support of, a claimthat contains any
fal se, inconplete or msleading information
concerning any fact or thing naterial to the
claim

(g) CGvil action.--An insurer damaged as a
result of any violation of this section may
sue therefor in a court of conpetent
jurisdiction to recover conpensatory danages,
whi ch may include reasonabl e investigation
expenses, costs of suit and attorney fees.

An insurer may recover treble damages if the
court determ nes that the defendant has
engaged in a pattern of violating this

secti on.
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18 Pa. Cons. Stat. Ann. 8 4117. As neither side has noved for
summary judgnent on defendants’ counterclaim we will do no nore
than mention it in passing in the margin. *®

An Order follows.

' The Pennsyl vani a | nsurance Fraud Act, a crimnal
statute, is ained at serial offenders who are engaged in a
“pattern” of conduct. Several courts have held that
m srepresentations regardi ng the sanme subject matter or made in
connection with a single transaction or claimgenerally do not
constitute a "pattern” within the neaning of 8 4117 and,
t herefore, cannot recover treble damages in civil actions brought
under the Act. See Royal Indem Co. v. Deli by Foodarama, GCiv.
No. 97-1267, 1999 W. 178543 at *6 (E.D. Pa. Mar. 31, 1999);
Parasco v. Pacific Indem Co., 920 F. Supp. 647, 657 (E. D. Pa.
1996); Ferrino v. Pacific Indem Co., 1996 W. 32146, *4 (E.D. Pa.
Jan. 24, 1996); Peer v. Mnnesota Mut. Fire & Cas. Co., 1995 W
141899, *13 (E.D. Pa. Mar. 27, 1995).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI ONEL SAVADOVE and : ClVIL ACTI ON
PATRI CI A SAVADOVE :

V.
THE VI G LANT | NSURANCE COVPANY
CHUBB GROUP OF | NSURANCE :
COVPANI ES : NO. 98-5011
ORDER

AND NOW this 21st day of April, 1999, upon
consi deration of defendants’ notion for sunmmary judgnent (docket
entry # 17), and plaintiffs’ response thereto, and plaintiffs’
notion for summary judgnent (docket entry # 16), and defendants’
response thereto, and defendants’ notion to suppl enent the
previously filed notion for summary judgnment, it is hereby
ORDERED t hat :

1. Def endants’ notion to suppl enent the previously
filed notion for summary judgnent i s GRANTED,

2. Def endants’ notion for sunmary judgnent is
GRANTED,

3. Plaintiffs’ notion for summary judgnent is DEN ED;

4. JUDGMVENT |'S ENTERED i n favor of defendants
Vi gi | ant | nsurance Conpany and the Chubb G oup of Insurance
Conpani es and against plaintiffs Lionel and Patricia Savadove on
Counts I, Il, and I'll of plaintiffs’ First Amended Conpl ai nt;

5. By noon on Monday, My 10, 1999, the parties shal
file a joint pretrial stipulation in accordance with the Court’s
attached Standing O der, as well as any notions in |limne and

proposed jury instructions, on defendants’ counterclaim and



6. Trial on defendants’ counterclai mshall comence

at 10:00 a.m on Mnday, May 17, 1999 in Courtroom 5-C.

BY THE COURT:

Stewart Dal zel |, J.



