IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEONARD APPLEBAUM : CIVIL ACTI ON
V.

NI SSAN MOTOR ACCEPTANCE CORP. & :
REI TENBAUGH ENTERPRI SES, | NC. : NO. 97-7256

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. April 21, 1999

The conplaint of plaintiff Leonard Appl ebaum (“Appl ebauni)
al | eges defendants N ssan Mt or Acceptance Corp. (“NMAC') and
Rei t enbaugh Enterprises, Inc. (“Reitenbaugh Deal ership”) viol ated
t he Consuner Leasing Act (“CLA’), 15 U S.C. 88 1667 - 1667f. Now
before the court are defendants’ notions for summary judgnent,
plaintiff’s notion for partial summary judgnent, and plaintiff’s
nmotion to anmend the conplaint to add a cl ai munder the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law,

73 Pa. Con. Stat. Ann. 88 202-1 - 202-8. For the reasons st ated

bel ow, defendants’ notions for sunmmary judgnent will be granted
and plaintiff’s notion for partial summary judgnent will be
denied; plaintiff’s notion to anend the conplaint wll be denied

wi t hout prejudice.



BACKGROUND

On Novenber 2, 1994, Appl ebaumentered into a cl osed-end?!
| ease with Reitenbaugh Deal ership for a 1995 N ssan Maxi ma (“1994
| ease”). On January 20, 1997, Applebaumterm nated this |ease
early and entered into a new cl osed-end | ease for a 1997 N ssan
(“1997 lease”). The signed | eases were assi gned by Reitenbaugh
Deal ership to NVAC. Both these | eases contained an Early
Termnation Liability clause to govern the lessee’'s liability in
case the | ease was term nated before the end of its term

The early term nation clause of each | ease states:

[ITf [the | essee] term nate[s] early, in addition
to the above charges, [the | essee] nust pay [the
| essor] an Early Term nation Charge which is determ ned
as follows: First, all nonthly paynents, which under
the terns of [the] | ease, are not yet due and the
resi dual value of the vehicle are discounted to present
val ue by the Constant Yield nethod at the rate inplicit
in the | ease (the “Adjusted Lease Bal ance”). This
anount is then reduced by the Realized Val ue (and
i nsurance) proceeds which [the | essor] receive[s] for
the vehicle. The balance due [the |essor] is the Early
Term nati on Charge which [the | essee pays the | essor]
imediately. |If there is an excess, however, [the
lessor] will not refund it to [the | essee].

NVAC cal cul ated the Early Term nation Charge for the 1994
| ease as $5611, and rolled this anmount into the paynents under
the 1997 | ease. Appl ebaum spoke with Reitenbaugh Deal ershi p and

NVAC representatives to ascertain the cal culation nmethod for the

' A “closed-end | ease” is any |lease that is not an “open-
end lease.” See 12 CF.R § 213.2. An “open-end |ease” is one
in which the I essee is liable for any val ue the | essor does not
recover upon resale of the vehicle at the end of the | ease. See
id.



charge, but they could not explain the “constant yield nethod”
used in the cal cul ation

Appl ebaum filed suit under the CLA for disclosure
violations. After discovery, defendants, noving for summary
judgnent, asserted that the Early Term nation Liability cl auses
did not violate the CLA;, Reitenbaugh Deal ership also clained it
was not liable for any violation of the CLA because it had no
control over the |anguage of the lease. Plaintiff cross-noved
for summary judgnment and noved to anend the conplaint to assert
an addi tional claimunder the Pennsylvania Unfair Trade Practices

and Consunmer Protection Law.

Dl SCUSSI ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating there are no facts supporting the
plaintiff’s claim then the plaintiff nust introduce specific,
affirmative evidence there is a genuine issue for trial. See

Celotex Corp. v. Catrett, 477 U S 317, 322-324 (1986). “Wen a

notion for summary judgnment is nade and supported as provided in
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[ Rule 56], an adverse party may not rest upon the nere
al l egations or denials of the adverse party’s pleading, but the
adverse party’'s response, by affidavits or as otherw se provided
in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial.” Fed. R Cv. P. 56(e).

The court nmust draw all justifiable inferences in the non-

movant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant

nmust present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 585-86

(1986). The parties in this action cross-noved for summary
j udgnent; no genuine issues of material fact exist, and the court

deci des the issues as a nmatter of | aw

1. Reitenbaugh Dealership Liability

A lessor is subject to liability if a |ease violates the
CLA, 15 U S.C. § 1667d; the CLA defines the | essor as “a person
who is regularly engaged in leasing, offering to | ease, or
arranging to | ease under a consuner |lease.” 15 U S.C. § 1667(3).
Rei t enbaugh Deal ershi p signed the | eases as | essor, and
i mredi ately assigned themto NMAC, it contends it did not wite
the 1994 or 1997 | eases or control the | anguage of the |eases.
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The only invol vement of Reitenbaugh Deal ership with the | eases
was presenting themto Appl ebaum for signing.
A deal er acting as an authorized agent for the financier was

held |Iiable under the CLA in Dwer v. Barco Auto Leasing Corp.

903 F. Supp. 205 (D. Mass. 1995). The Dwyer court held the

deal ership liable despite the fact that it had not entered into a
| ease with the consuner. See id. at 210. A “deal er who
essentially acts as the financier's authorized agent, conpleting
and forwarding the | ease agreenent for execution” arranges | eases
under the CLA. |d. Here, Reitenbaugh Deal ership engaged in the
consuner transaction by presenting the | ease to Appl ebaum
conpleting it, signing it, and forwarding it to NMAC, Reitenbaugh
Deal ershi p cannot avoid joint and several liability nerely

because it did not actually wite the | ease | anguage.?

[11. Violation of the CLA
The Consuner Leasing Act (“CLA’), an anendnent to the Truth
in Lending Act (“TILA"), states in relevant part:

Each | essor shall give a |lessee prior to the
consummation of the |ease a dated witten statenment on
whi ch the |l essor and | essee are identified setting out
accurately and in a clear and conspi cuous manner the
followng information with respect to that |ease:

(11) A statement of the conditions under
which the | essee or |lessor may termnate the
| ease prior to the end of the termand the

2 Rei tenbaugh Deal ership’s nmotion for summary judgnment
nevertheless will be granted, as this court finds the | ease does
not violate the CLA as a matter of |aw
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anount or nethod of determ ning any penalty
or other charge for delinquency, default,
| ate paynents, or early term nation.
15 U.S.C. 8§ 1667a. This provision was in effect at the tine
both the 1994 and the 1997 | eases were signed by the parties.
The TILA “was passed primarily to aid the unsophisticated

consuner so that he would not be easily msled as to the total

costs of financing.” Thonka v. A Z Chevrolet, Inc., 619 F. 2d

246, 248 (3d Gr. 1980). Plaintiff need not prove he was injured
by a failure to neet the disclosure requirenents of the Act;
injury is presuned fromthe violation. 1d. at 250(quoting

Dzadovsky v. Lyons Ford Sales, Inc., 593 F.2d 538, 539 (3d Grr.

1979)). The TILA “should be construed liberally in favor of the
consuner.” Ramadan v. The Chase Manhattan Corp., 156 F.3d 499,

502 (3d GCir. 1998), but deference nust be given to
interpretations of the Federal Reserve Board, to whom Congress
has granted “expansive authority” to pronul gate regul ati ons.
Ford Motor Credit Co. v. Mlhollin, 444 U. S. 555, 557 & 560
(1980) .

Plaintiff asserts defendants’ |eases have violated the CLA
because: 1) the fornmula to calculate the Early Term nation Charge
does not conply with the disclosure requirenents; and 2) the
Early Term nation Charge clause fails to define the term

“resi dual val ue.”

A The Early Term nati on Charge
In interpreting a statutory provision, a court first

6



considers the | anguage of the statute and whether it clearly

expresses the intent of Congress. See Chevron, U S. A, Inc. V.

Nati onal Resources Defense Council, Inc., 467 U. S. 837, 842

(1984). The CLA i s anbiguous regardi ng whether a cl osed-end

| ease nust explain or define the “constant yield nethod.”
Therefore, we | ook next to any regul ati ons of an agency to whom
Congress expressly del egated authority.

In 1996, Congress granted the Federal Reserve Board (“FRB")
power to pronul gate regul ations under the CLA. See 15 U. S. C. 8
1667f. Regulation M 12 C. F.R 8213.4, addresses disclosure
requirenents. This formal regulation, as of the date the | eases
at issue were signed, stated:

(g) Specific disclosure requirenents. In any |ease
subject to this section, the followng itens, as
appl i cabl e, shall be discl osed:

(12) A statenment of the conditions under which the
| essee or lessor may termnate the | ease prior to the
end of the |ease termand the anmobunt or nethod of
determ ning the anount of any penalty or other charge
for early term nation

12 CF. R 8 213.4(9g)(12) (1994 & 1995). These “discl osures shal
be made clearly, conspicuously, [and] in neaningful sequence.”
Id. at § 213.4(a)(1).

Even when adm nistrative agency interpretations are not
formally stated, informal interpretations are given sone
deference if made "in pursuance of official duty, based upon nore
speci al i zed experience and broader investigations and information

than is likely to cone to a judge." deary v. Wil dman, 167 F. 3d

801, 807-08 (3d Cir. 1999)(quoting Skidnore v. Swift & Co., 323
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U S. 134, 140 (1944). These interpretations are not controlling,
but provide “a body of experience and informed judgnent to which
courts and litigants nmay properly resort for guidance.”
Skidnore, 323 U.S. at 140. The interpretation nust al so be
reasonabl e and “consi stent with other agency pronouncenents and
[in furtherance of] the purposes of the Act.” deary, 167 F.3d
at 808.

The 1994 official staff commentary states that “clearly,
conspi cuously, and in neani ngful sequence” neans “t hat
di scl osures be in a reasonably understandable form” expl ai ni ng
that “while the regulation requires no particular nmathemati cal
progression or format, the disclosures nust be presented in a way
t hat does not obscure the relationship of the terns to each
other.” 12 CF.R Pt. 213, Supp. I-Cl-1. This requires clarity
and full presentation of terns, not full presentation of the
details or fornulation of a mathematical equation. For the early
termnation clause to be “clearly, conspicuously, and in
meani ngf ul sequence,” it nust be visible to the |l essee and in a
readable format; it need not be sinple enough for the | essee to
do the mat hematical cal cul ati ons of the exact anount.

“[1]f the statute is silent or anbiguous,” the court decides
“whet her the agency's answer is based on a perm ssible
construction of the statute.” 1d. at 843. Reqgul ations

pronul gated by an agency to whom Congress has expressly del egated

authority “are given controlling weight unless they are



arbitrary, capricious, or manifestly contrary to the statute.”
|d. at 844.

The parties do not argue that the regul ations of the FRB
"are arbitrary, capricious, or nmanifestly contrary to the
statute.” Chevron, 467 U. S. at 844. They are consistent with
the CLA and its purpose to protect consuners. Regulation M and
the official staff comentary are entitled to deference by this
court.

Addressing an identical issue, Channell v. Gticorp. Nat’l

Serv., Inc., 89 F.3d 379, 383 (7th GCr. 1996), held that the CLA

and Regulation M“permt a lessor to nane a nethod [ of

cal cul ation] w thout providing an el aboration of the nethod s
operation.” In Channell, the |lease referred to use of “the Sum
of-the-Digits nmethod,” or “Rule of 78s,” to calculate the early
termnation charge. Plaintiffs argued the CLA required the | ease
to disclose the calculation by the Sumof-the-Digits nethod. The
court first considered the plain |anguage of the CLA;, a |essor
nmust di sclose "the anpunt or nethod of determ ning any penalty or
other charge.” 15 U. S.C. 8§ 1667a(1l); see also 12 C.F.R §
213.4(9g)(11) (di scl osure of “the anmpbunt or nethod of determ ning

t he anmount of any penalty or other charge”). The court then

bal anced the need for disclosure to consunmers with the desire to
avoid “information overload.” Channell, 89 F.3d at 382 (citing

Ford Mbtor Credit Co. v. Mlhollin, 444 U S. 555, 568(1980)).

Finding reference to a method wi thout further explanation of the
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mat hemati cal cal culation permtted the consuner to conparison
shop for lease terns, the court concluded that the | ease “may
di scl ose either the anmount or the nethod of getting to an
anopunt.” Channell, 89 F.3d at 382. It held Regulation M

requi red no explanation of the application of the method.® 1d.

The term “cl ear and conspi cuous” is not defined either in
the CLA or Regulation M so the Channell court adopted a Uniform

Commerci al Code § 1-201(10) definition: “so witten that a
reasonabl e person against whomit is to operate ought to have
noticed it.” The court concluded that “clear and conspi cuous”

means vi sible or noticeable, not sinple or easy to apply.
Channell, 89 F.3d at 382.

In Lundqui st v. Security Pacific Autonotive Fi nancial Seryvs.

Corp. 993 F.2d 11, 13 (2d Cr. 1993), the court considered the
follow ng | ease provision:

16. EARLY TERM NATI ON LI ABI LI TY

At any tinme after | [the | essee] sign this | ease, you
[Security Pacific] may termnate it if any of the
conditions described in Item 22 occur or this lease is
in default as described in Item 23.

| agree that ny paynent liability upon early
termnation will be the sum of:

(a) Atermnation fee of $250; plus

(b) Any nonthly | ease paynents already due you which
are unpaid and any ot her amounts arising fromny
failure to keep nmy prom ses under this |ease; plus

(c) The anpunt, if any, by which the sumof the

3 The staff commentary to Regulation M now specifically
permts the lessor to refer to “a generally accepted nethod,”
like the “constant yield nethod.” See 12 CF. R Pt. 213, Supp.
|. This provision is not retroactive so it does not apply to the
present action. Channell, 89 F.3d at 383.
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Adj usted Lease Bal ance as described in Item 8, plus one

Base Paynent, Item 3. A, exceeds the Realized Val ue, as

determ ned in accordance with Item 15; plus

(d) Any official fees and taxes inposed in connection
with |l ease termnation (for exanple, sales/use taxes

due on a deficiency bal ance under (c)).

In interpreting this provision, the Lundquist court, after
qgquoting the applicable provisions of the CLA, Regulation M and
the staff commentary, concl uded:

[ The] | ease disclosures are not reasonably
under st andabl e. They are “confusing, unduly

conplicated, and unnecessarily convoluted.” In

particular, the termnation fornula in Item 16(c) of

the | ease is a Byzantine fornula, beyond the

under st andi ng of the average consuner.

ld. at 15.

The provision interpreted in Lundquist is distinguishable
fromthe one this court is asked to interpret. That provision
i nvol ved nore steps and nore conplicated cal cul ati ons, not a
met hod of cal culation such as the “constant yield nethod.” The
Lundqui st court, in granting summary judgnent for plaintiff, did
not consi der whether the CLA requires the lessor to explain a

naned net hod. See Channell, 89 F.3d at 383. To the extent

tensi on does exi st between Lundqui st and Channell, Channell seens

a better interpretation of the CLA requirenents.

The 1994 and 1997 | eases were not required to define
“constant yield nethod” because the | essor elected to give the
nmet hod of cal cul ation rather than an exact anount. The

calculation of the Early Term nation Charge was stated “clearly,
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conspi cuously, and in nmeani ngful sequence.”?

The | ease provision states each step in the cal cul ation of
the early term nation charge. Reading the provision, the | essee
can easily gather the followi ng formula, or nethod of cal cul ating
t he charge

1. (Monthly paynents + residual val ue)(discounted to
present val ue using the “constant yield nmethod”) = Adjusted Lease
Bal ance (ALB)

2. ALB - Realized Val ue (proceeds the | essor receives for
the vehicle) = Early Term nati on Char ge.

The consuner may not understand the nmeani ng of “constant
yield nethod,” but the clause is otherw se deci pherable.
Expl ai ning the “constant yield nmethod,” a nethod well known in
the industry, rather than nerely namng it woul d cause nore
confusion than it resolved. As NVAC stated at oral argunent, the
mat hematical fornmula is “inbedded in ... conputer software.” The
pur pose of this nethod under the |lease is to discount to present
val ue; this requires conplex calculations involving the tine
val ue of noney. See 60 F.R 48752, 48756. Calculating the tinme
val ue of noney nandates sone prediction of future events and

reliance upon actuarial formulae involving conplex nmathenmati cs.

See Casualty Society of Actuaries, Wiat is an Actuary? (visited

April 19, 1999) <http://ww. casact.org/career/what.htn>. The CLA
does not require the lessor to explain conplex mathematics in the

| ease; stating the nethod used satisfies the disclosure

“* Plaintiff also objects that the | ease requires “nunerous
unnecessary cal culations.” The CLA and Regul ati on M do not
prohi bit unnecessary cal cul ati ons, nor does plaintiff identify
any.
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requirenment. >

B. Def i ni ng “Resi dual Val ue”
At the time of the 1994 | ease, neither the CLA nor

Regul ation M expressly required that key terns be defined in the
| ease. After January, 1997, the FRB revised Regul ation Mto
require a |l essor to define “residual value” when used in

cal culating the periodic paynent, but not in relation to the
early termnation penalty. Conpare 12 CF. R 8§ 213.4(f)(4) wth
12 C.F.R § 213.4(g)(4).

Prior to anmendnent, the regulation specifically required
definition of “residual value” in an open-end lease, 12 CF. R 8§
213.4(g)(15), but not in a closed-end | ease, at issue here. The
FRB was aware of the use of the term “residual value” in |eases
when it required the definition in open-end | eases but not in
cl osed-end | eases.

But legislative silence is not always the result

of a lack of prescience; it nay instead betoken
perm ssion or, perhaps, considered abstention from
regulation. 1In that event, judges are not accredited

to supersede Congress or the appropriate agency by
enbel i shing upon the regul atory schene. Accordingly,
caution must tenper judicial creativity in the face of
| egi slative or regulatory silence.

MIlhollin, 444 U.S. at 565.

> As of Cctober 1, 1997, if the | essor nanmes a nethod of
calculation in the |lease, a |l essor nust “provide a witten
expl anation of that method if requested by the consuner”. See 12
CFR Pt. 213, Supp. |I. As of the date of the transactions at
i ssue, this provision was not in effect.
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Plaintiff cites Anderson v. Ford Motor Credit Corp., 593

A . 3d 678 (Md. 1991) to support his argunent that a cl osed-end
| ease nust define “residual value.” In Anderson, a state court
al l owed | ack of disclosure of the term*“residual value” in a
default clause as a defense when the | essor sued for default
paynments. The term “residual value” was used to state the nethod
by which the early term nation charge, necessary to determ ne the
default charge, was calculated. |In interpreting the CLA the
Anderson court considered a Senate report requiring ful
di scl osure of charges, Regulation M and a treatise on the TILA
and concl uded that “the nmethod or anpbunt in determning the
charge nust be furnished.” See id. at 681 (quoting S. Rep. No.
590, 2d Sess. 5, reprinted in 1976 U S. Code Cong. & Adm n. News
435; 12 CF.R § 213.4(9g)(12)); K Keest & E. Sarason, Truth in
Lending, § 9.3.6.12, at 339 (1989).

The Anderson court required the | essor to disclose the
actual cal cul ated anount of the residual value, not a
mat hemati cal expl anation or definition of the term Quoting a
treatise on the TILA the court found that “[w henever a key
nunber in the early termnation fornmula is |left blank or not
di scussed anywhere in the contract, this is a certain disclosure
violation.” 1d. (quoting Keest & Sarason, Truth in Lending, §
9.3.6.12, at 339). The court then mandated di scl osure of the

actual residual value anobunt in case of default because “[s]inply
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telling the lessees that their liability would be predicated upon
t he residual value, w thout disclosing that predeterm ned val ue
in witing, does not satisfy the requirenents of § 1667a.”
Anderson, 593 A 2d at 681

Nei t her the CLA nor Regulation Mrequire that every “key
nunber” used in calculating a charge be disclosed. See 15 U S.C
8§ 1667a(11); 12 CF.R 8 213.4(g)(12). In light of the
regul ation’s silence regarding "residual value," a concept
famliar to the FRB, this court is unwilling to interpret the
regul ation as broadly as plaintiff argues and Anderson hol ds.

Plaintiff fears that if defendants are not required to
define the term“residual value” and disclose the anount,
defendants may arbitrarily select a value. But Regulation M
requires that charges be reasonable, 12 CF.R § 213.4(g)(1); an
Early Term nati on Charge cannot be reasonable if the val ues by
which it is calculated are unreasonable. Plaintiff does not
contend here that the residual value used was unreasonable. The
term“residual value” is not void of nmeaning to the average
consuner; it neans whatever value remains in the vehicle when the
| ease term nates. The CLA and Regul ation M do not require

further definition.

V. Anendnent of the Conpl aint
Plaintiff noves to anend his conplaint to add a claimfor

viol ation of the Pennsylvania Unfair Trade Practices and Consurmer
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Protection Law (“UTPCPL"), 73 Pa. Con. Stat. Ann. 8§ 202-1 - 202-
8. Because this court will grant sunmary judgnment in favor of
defendants, it declines exercising supplenental jurisdiction
under 28 U. S.C. 8 1367(c). Plaintiff’s notion to anend the

conplaint will be denied w thout prejudice.

CONCLUSI ON

Rei t enbaugh Deal ership is |Iiable under the CLA as the | essor
and an arranger of the lease; it is regularly engaged in |easing.
However, the CLA, as interpreted by Regulation M does not
requi re that defendants explain the “constant yield nethod” used
in the 1994 and 1997 | eases signed by Appl ebaum nor does the
statute require the lessor to define the term*“residual value” in
a cl osed-end | ease.

This court declines to exercise supplenental jurisdiction
over an UTPCPL cl ai m

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEONARD APPLEBAUM : CIVIL ACTI ON
V.

NI SSAN MOTOR ACCEPTANCE CORP. & :
REI TENBAUGH ENTERPRI SES, | NC. : NO. 97-7256

ORDER

AND NOW this 21st day of April, 1999, upon consideration of
plaintiff’s and defendants’ cross-notions for sunmary judgnent,
all responses thereto, and after a hearing during which counsel
for both sides were heard, and in accordance with the attached
Menmorandum it is hereby ORDERED t hat:

1. The notion for sunmary judgnent of defendant N ssan
Mot or Acceptance Corp. is GRANTED

2. The notion for sunmary judgnment of Defendant
Rei t enbaugh Enterprises, Inc. is GRANTED

2. Plaintiff’s notion for summary judgnent is DEN ED.
3. Judgnment is entered in favor of defendant and agai nst
plaintiff.

4. Plaintiff’s notion to anmend his conplaint is DEN ED
W t hout prejudice to any action filed in state court.

5. The Cerk is directed to mark this acti on CLOSED

Shapiro, S.J.



