IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI TZGERALD LAWRENCE : CIVIL ACTI ON
V.
JAMES PRI CE, et al. ; NO. 98-4220

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. April 16, 1999

Petitioner Fitzgerald Lawence (“Lawence”) has filed a pro
se petition for wit of habeas corpus under 28 U S.C. § 2254.

Hs petition alleges: 1) ineffective assistance of counsel
because his attorney failed to investigate and secure w tnesses
favorable to the defense; 2) abuse of discovery process because
the prosecutor did not notify the defense that a w tness woul d
change his testinony at trial; and 3) prosecutorial m sconduct
because of the failure to disclose evidence favorable to his
def ense.

On February 9, 1979, Lawence was convicted in state court
of first degree nmurder, crimnal conspiracy, and possession of an
instrument of crime in a bench trial, and he was sentenced to
life inprisonnment for the nmurder conviction and concurrent terns
of inprisonnent for the other crines. Lawence directly
appeal ed, and his conviction was affirned by the Pennsyl vani a
Suprenme Court.

Lawrence filed four post-conviction relief petitions in

state court. The first petition was disnm ssed without prejudice



because Lawence was not |located in the jurisdiction. The second
petition was di sm ssed after counsel for Lawence filed a “no-
merit” letter. The third petition was di sm ssed because the

i ssues had been previously litigated; the Superior Court affirned
this decision, and Lawence did not seek review of the

Pennsyl vani a Suprene Court. The fourth petition, asserting the
sane three grounds alleged in the current petition, was dism ssed
for failure to satisfy the standard of review of a successive
post -convi ction petition under Pennsylvania |aw, the Superior
Court affirnmed, and the state Suprene Court denied allocatur.

Lawence then filed a petition for habeas corpus with this
court. The present petition was referred to United States
Magi strate Judge Thomas J. Rueter (“Judge Rueter”) for a Report
and Recommendati on. Judge Reuter recommended Law ence’s petition
be di sm ssed for procedural default; the clains he asserts in
this petition were exhausted in the state court, but were
di sm ssed as unrevi ewabl e because they were asserted in a
successi ve post-conviction petition.

Law ence, filing objections to the Report and
Recommendati on, argued that Judge Reuter’s Report and
Recomendati on shoul d not be adopted because he has denonstrated
cause and prejudice sufficient to overcone the procedural
default; alternatively, he argues he has made a col orable claim

of actual innocence.



A claimis procedurally defaulted if the state court refuses
to reach the nerits of the claimbecause of defendant’s, or

petitioner’s, procedural errors. See Colenan v. Thonpson, 501

US 722, 729-30 (1991). To avoid procedural default, Law ence
must show cause for his default and prejudice fromit, or that
failure to consider this claimw |l result in a fundanental

m scarriage of justice. See id. at 750. To establish cause, the
prisoner must “show that sone objective factor external to the
defense inpeded [his] effort’s to conply with the state’s

procedural rule.” Mirray v. Carrier, 477 U S. 478, 488 (1986).

This rule necessarily requires the prisoner to show the cause was
related to the proceeding in which the procedural error occurred,
not events at trial. The prisoner bears the burden of

establ i shing cause and prejudice. See Colenman, 501 U S. at 749-

50.
I neffective assistance of counsel is justifiable cause for

procedural default only if it neets the test of Strickland v.

Washi ngton, 466 U.S. 668 (1984). See Coleman, 501 U. S. at

752(quoting Murray, 477 U.S. at 488). Lawence, in his

obj ections, argues ineffective assistance of trial counsel, but
trial counsel was not the cause of his procedural default. He
does not argue that attorneys in any of his four post-conviction
petitions were ineffective. Such an argument woul d have been

irrelevant; petitioner does not have a constitutional right to



counsel in post-conviction proceedings. See Colenan, 501 U S at

752.

Even if there is no justifiable cause for the procedural
default, it may be excused if there would otherwi se be a
fundanental m scarriage of justice. See id. at 750. Petitioner
must establish by clear and convincing evidence a colorable claim

of actual innocence. See Sawer v. Witley, 505 U S. 333, 336

(1992); Murray, 477 U. S. at 495-96. In his objections, Law ence
argues he has stated a col orable claimof actual innocence, but
fails to suggest sufficient probative evidence supporting that
assertion. A reviewof the state court record, particularly the
trial transcript, does not denonstrate clear and convincing

evi dence of actual innocence.

Judge Reuter correctly determned that Lawence’s clains
were procedurally barred, and that Law ence has not shown cause
and prejudice or actual innocence to overcone the default; the
Report and Reconmmendation will be approved and adopt ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI TZGERALD LAWRENCE : CIVIL ACTI ON
V.
JAMES PRI CE, et al. ; NO. 98-4220
ORDER

And now, this 16th day of April, 1999, upon consideration of
t he Report and Recommendation of United States Magi strate Judge
Thomas J. Rueter (“Judge Rueter”), petitioner Fitzgerald
Lawrence’s (“Lawrence”) objections, respondent’s reply, and de
novo review of the record, in accordance with the attached
Mermorandum it is hereby ORDERED t hat:

1. The Report and Recommendati on submtted by Judge Rueter
i s APPROVED AND ADOPTED; Law ence’s objections thereto are
REJECTED.

2. Lawence’s petition for federal habeas corpus relief
under 28 U. S.C. 8 2254 is DEN ED AND DI SM SSED W THOUT AN
EVI DENTI ARY HEARI NG

3. There is no probable cause to issue a certificate of
appeal ability.

Shapiro, S.J.



