IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CREATI VE DI MENSI ONS | N : CIVIL ACTI ON
MANAGEMENT, | NC. :

V.
THOMAS GROUP, | NC. NO. 96- 6318

VEMORANDUM ORDER

This is a diversity action. Plaintiff has asserted
clainms for fraud, negligent m srepresentation, conversion,
trespass to chattels, breach of the covenant of good faith and
fair dealing, civil conspiracy and breach of contract.?
Presently before the court is defendant’s notion for partial
sunmary judgnment on the contract claimand for summary judgment
on the other clains.

From the evidence of record as uncontroverted or
ot herwi se taken in a light nost favorable to plaintiff, the
pertinent facts are as follow

Both parties provide consulting services to business
clients to inprove efficiency. Defendant has devel oped an
engi neeri ng- based approach enphasi zi ng "speed-driven" results.
Plaintiff offers a psychol ogy-based approach enphasi zi ng "soft
skills." Defendant approached plaintiff in 1995 ostensibly for

t he purposes of inproving its own enployees’ soft skills and

1 Def endant has asserted counterclains for fraud, breach
of contract and breach of a duty of good faith and fair dealing.



t aki ng advantage of the benefits of jointly marketing its product
with plaintiff’s. The resulting discussions led to two
agreenents, the Services Agreenent and the Strategic

Al l'i ance/ Marketing License Agreenent ("Strategic Alliance").

Bot h agreenments were executed by the parties on January 8, 1996
at defendant’s office in Irving, Texas.

The Services Agreenent provided that plaintiff would
offer its services to "conduct and otherw se facilitate a Td -
custom zed conpany-wi de Cul tural Transformation program” In
return defendant was to conpensate plaintiff by the paynent of a
fee plus expenses. Defendant paid the required fee of $325, 000.
The agreenent contains a choice of |aw provision which reads:
"This Agreenent shall be governed by and construed in accordance
with the laws of the State of Texas."

The Strategic Alliance provided for a three-year term
of joint marketing by the parties and a pernmanent |icense for
defendant to use plaintiff’s nethodol ogies. Under the agreenent,
plaintiff was to devel op custom zed products to be narketed
jointly with defendant’s product. Defendant was fully to support
the sale of such a joint product. |In addition, each party was to
"facilitate the engagenent” of the other by its own clients.

Def endant agreed to pay plaintiff a comm ssion of % of 1% of
revenues fromsales of its "TCT prograns” and plaintiff agreed to

pay defendant a conm ssion of 11% of revenues derived fromits



clients during the termof the contact. Defendant at the tinme of
execution also paid a royalty of $250,000 for a license to use
plaintiff’s nmethodol ogi es. The agreenent provided for
termnation by mutual witten consent of both parties. The
license was to survive term nation of the agreenent.

After the agreenent was signed, defendant failed to
support the joint marketing project and did not attenpt to refer
its clients to plaintiff. Defendant also failed to pay the
royalty. Caimng that plaintiff failed to performits
obligation to devel op a product for joint marketing, defendant
notified plaintiff of its intent to termnate the Strategic
Al liance by letter on Novenber 12, 1996. Defendant continued to
use plaintiff’s materials into at |east 1997.

At court proceedi ngs yesterday, the parties agreed that
all of the clains herein are governed by Texas | aw.

Plaintiff alleges that it was fraudulently induced to
turn over its materials and nethodol ogi es by fal se statenents
made by defendant prior to the execution of the contracts.
Defendant argues it is entitled to judgnent on the fraud claim
because it entered into the agreenents with the intent to
perform It does not clearly appear fromthe sunmary judgnent
record that plaintiff will be unable to produce evidence from
which a jury could reasonably concl ude defendant had no intent to

performits prom sed obligations. Summary judgnent on this claim



IS not appropriate.

The essence of plaintiff’s negligent m srepresentation
claimis that defendant falsely prom sed to engage in the joint
mar keting programto obtain plaintiff’s materials at a reduced
royalty. Plaintiff does not allege or present evidence that
defendant failed to exercise due care in conmunicating its
intent. Rather, plaintiff contends that defendant effectively
communi cated fal se prom ses of future perfornmnce.

To be actionabl e under Texas | aw, a negligence
m srepresentati on nmust pertain to an existing fact and not a

prom se of future action. See Airborne Freight Corp. v. CR Lee

Enterprises, Inc., 847 S.W2d 289, 294 ("the sort of ‘false

informati on’ contenplated in a negligent msrepresentati on case
is a msstatenent of existing fact") (enphasis added); d ardy

Mg. Co. v. Marine Mdl and Business Loans Inc., 88 F.3d 347, 357

(5th Gr. 1996) (sane); Perez v. ALCOA Fujikura, Ltd., 969 F.

Supp. 991, 1008 (WD. Tex. 1997) (m sstatenent regarding
defendant’s future acts cannot sustain claimfor negligent

m srepresentation); 5636 Al pha Road v. NCNB Texas Nat. Bank, 879

F. Supp. 655, 665 (N.D. Tex. 1995) (defendant entitled to

j udgnent where all eged m srepresentation concerned future event).
Plaintiff has adduced no evi dence and does not contend that

def endant negligently msrepresented facts existing at the tine

of the alleged msstatenents. At court proceedi ngs yesterday,



plaintiff consented to the entry of judgnent for defendant on
this claim

Def endant argues that it is entitled to sunmary
judgnent on plaintiff’s claimfor breach of the Service Agreenent
because defendant fully perfornmed its obligations by paying the
specified fee. Plaintiff, however, points to other unfulfilled
obligations including identification of five clients to be
interviewed by plaintiff and refraining fromuse of plaintiff’s
vi deot apes for external purposes w thout express perm ssion.
The former requirenment appears to be for the sole benefit of
def endant in developing a programto inprove defendant’s
corporate environnent. The latter provision, however, is another
matter and, if credited, evidence of the prohibited use of the
vi deot apes woul d constitute a breach of the parties’ agreenent.

Def endant requests partial summary judgnent on
plaintiff’s claimfor lost profits fromjoint marketing under the
Strategic Alliance because such profits are unduly specul ative as
the product to be jointly marketed was uni que and untested. The
mar keting strategy may have been uni que but the products to be
offered were essentially the parties’ established separate
products. One could reasonably calculate likely |ost profits
from evi dence of the success and profit margin of each party in

marketing its program



Summary judgnent on the contract claimis not
appropriate on the record presented.

Plaintiff’s clainms for conversion and trespass to
chattels are predicated on defendant’s all eged m sappropriation
of plaintiff’s nmethodol ogi es and processes. To sustain these
clains, plaintiff nust show that it had property rights in the
met hodol ogi es and processes and that defendant wongfully

deprived them of those rights. See Waisath v. lLack’'s Stores,

Inc., 474 S. W 2d 444, 447 (Tex. 1971) (elenents of conversion are
unaut hori zed and wongful exercise of dom nion and control over
the personal property of another to the exclusion of or

i nconsistent with the owner’s rights).?

There is evidence, including statenents by defendant’s
of ficers and enpl oyees, to suggest defendant may have used
plaintiff’s materials at |east until February of 1997. |If
credited, evidence of fraud would put the validity of the |icense
in dispute. It further appears that defendant may have exceeded

the scope of the |icense.

2 The el enments of trespass to chattels are essentially
the sane. The difference is that conversion entails a nore
serious deprivation of the owner’s rights such that an award of
the full value of the property is appropriate. See Restatenent
(Second) of Torts 8 217 (trespass to chattels requires
i ntentional dispossession or use or internmeddling wwth a chattel
of another); 8 222 (the actor is subject to liability for
conversion where the dispossession "seriously interferes with the
right of the other").



Plaintiff, however, has adduced no evidence to show it
had recogni zabl e property rights in its nethodol ogi es or
processes. Moreover, rights in intangi ble property are not
subj ect to conversion. Conversion enconpasses theft of
i ntangi bl e property only where the rights have been nerged with a

docunent . See Nel es-Janesbury, Inc. v. Bill's Valves, 974 F.

Supp. 979, 982 (S.D. Tex. 1997). The class of rights nmerged with
a docunent is generally limted to commerci al paper and ot her
witings entitling the holder to legal rights and has not been
extended to m sappropriation of an idea capable of being

expressed in a witing. See W Page Keeton et al., Prosser and

Keeton on Torts 8 15 (1984). See also Ciccorp., Inc. v. Aintech

Corp., 32 F. Supp. 2d 425, 430 n.9 (S.D. Tex. 1998) (liability
for conversion does not extend "to alleged unlawful dom nion and

control over intangible property”); Pebble Beach Co. v. Tour 18

|, Ltd., 1996 W. 511928, *44 (S.D. Tex. Sept. 10, 1996) (no
action for conversion of unique golf course design), aff’d, 155

F.3d 526 (5th Gir. 1998).°2

3 To the extent that plaintiff has any intell ectual
property rights in the materials, state |aw clains for conversion
and trespass to chattels would al so be preenpted by federal
copyright law. See United States ex rel. Berge v. Board of
Trustees of the University of Al abama, 104 F.3d 1453, 1463 (4th
Cir. 1997) (claimfor conversion of ideas and methods preenpted
by Copyright Act); Daboub v. G bbons, 42 F.3d 285, 289 (5th Gr.
1995).




Plaintiff’s nethodol ogi es and processes are admttedly
i ntangi bl e ideas. At court proceedings yesterday, plaintiff
consented to entry of judgnent for defendant on these two clains.

The breach of a duty of good faith and fair dealing
claimis prem sed on defendant’s "willfully failing to cooperate"
wth plaintiff.

Under Texas |law, there is no inplied covenant of good
faith and fair dealing in each contract. Texas does not

recogni ze Restatenent (Second) of Contracts 8§ 205. See English

v. Fischer, 660 S.W2d 521, 522 (Tex. 1983); Central Sav. and

Loan Ass’n v. Stemmons Nort hwest Bank, 848 S.W2d 232, 238 (Tex.

App. 1992).

Texas has recogni zed an i ndependent action for breach

of a duty of good faith between parties to a "speci al
relationship,"” but has recogni zed such a special relationship

only in the context of an insured and insurer. See Arnold v.

National County Mut. Fire Ins. Co., 725 S.W2d 165, 167 (Tex.

1987). In doing so, the Court relied heavily upon the unequal

bar gai ni ng power of the insurer and the special nature of

i nsurance that creates an incentive for an insurer arbitrarily to
deny legitimate clains. Were these concerns are absent, Texas

has declined to recognize such an inplied duty. See Stewart

Title Guar. Co. v. Aiello, 941 S.W2d 68, 71 (Tex. 1997). Texas

courts have found no special relationship to exist between



suppliers and distributors, nortgagors and nortgagees, creditors
and guarantors, |enders and borrowers and even franchisors and

franchi sees. See Central Savings, 848 S.W2d at 239.

There is no special relationship between comerci al
parties to an arns-|ength business agreenent. 1d. at 238; Adol ph

Coors Co. v. Rodriguez, 780 S.W2d 477, 481 (Tex. App. 1989).

That one businessnman trusts another and relies upon himto
performa contract does not give rise to a special relationship
or create an inplied a duty of good faith and fair dealing under

Texas | aw. Farrah v. Mafrige & Kornmani k, 927 S.W2d 663, 675-76

(Tex. App. 1996).

Plaintiff states that the Strategic Alliance created a
joint venture but has cited no case recogni zing a speci al
rel ati onship between joint venturers under Texas |aw. Mbreover,
the plain | anguage of the agreenents is inconsistent with the
creation of such a relationship. The Service Agreenent provides:
"[njothing in this Agreenent shall be construed as constituting a
partnership or joint venture, or the relationship of
princi pal /agent between the parties."” The Service Alliance
states: "[n]Jothing in this Agreenent shall be construed as
constituting a partnership, or the relationship of
princi pal /agent between the parties.”

At court proceedings yesterday, plaintiff consented to

the entry of judgnent for defendant on the good faith claimas



wel | .4
Plaintiff concedes inits brief that it has not
supported its claimfor civil conspiracy. Judgnent wll also be

entered for defendant on this claim

ACCORDI N&Y, this day of April, 1999, IT IS
HEREBY ORDERED t hat defendant’s notion for partial summary
judgnent (Doc. #90) is GRANTED as to plaintiff’s clains for

negligent m srepresentation, conversion, trespass to chattels,
breach of the duty of good faith and fair dealing and civil

conspiracy and the notion is otherw se DEN ED
| T IS FURTHER ORDERED t hat defendant’s counterclaimfor

breach of a duty of good faith and fair dealing is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.

4 It is the court’s understanding that having itself
successfully argued in support of its sunmary judgnent notion
t hat Texas does not recognize an action for breach of a duty of
good faith by those sharing the relationship of the parties,
def endant has acquiesced in the dismssal of its good faith
counterclaim | ndeed, were defendant now to persist in pressing
its claim a question of judicial estoppel could be inplicated.
See Ryan perations, GP. v. Santiam M dwest Lunber Co., 81 F.3d
355, 361 (3d Gr. 1996). In any event, the court will dismss
this counterclaimconsistent with its understandi ng of
defendant’s position fromcourt proceedi ngs yesterday, w thout
prejudice pronptly to seek reconsideration if defendant’s
position in fact is that it but not plaintiff may pursue a good
faith claimon the record present ed.

10



