IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI LSA QUI NONES, : ClVIL ACTI ON
: NO. 98-2291
Pl ai ntiff,

V.

KENNETH S. APFEL
COW SSI ONER OF SCCI AL

SECURI TY,
Def endant .
MEMORANDUM
EDUARDO C. ROBRENO, J. APRI L 14, 1999
| NTRODUCTI ON

This is an appeal froma final decision of the
Conmi ssi oner of Social Security denying plaintiff's claimfor
Suppl emental Security Inconme. Before the Court are plaintiff's
and defendant's cross-notions for sunmary judgnment, acconpanied
by a Report and Reconmendati on of the Magi strate Judge
recommendi ng that plaintiff's notion be granted in part and
denied in part, that defendant's notion be denied, and that the
case be remanded to the Conmm ssioner for further proceedings.
Def endant has objected to the Report and Recommendati on, however,
plaintiff has not filed a response to defendant's objections.
For the reasons that follow, the Court wll sustain defendant's
obj ections, disapprove the Report and Recommendati on of the
Magi strate Judge, grant defendant's notion for summary judgnent,

and deny plaintiff's nmotion for summary judgnent.



FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff N lsa Qunones (“claimant”) brings this
action pursuant to 42 U S.C. 8§ 405(g) to review the decision of
t he def endant Comm ssioner of Social Security (“Comm ssioner”)
denying claimant's request for supplenental security incone
(“SSI”) under Title XVI of the Social Security Act (“Act”), 42
U . S.C. 8§ 1381-1383f.

On Septenber 2, 1993, clainmant filed her application
for disability benefits, with a protective filing date of July
20, 1993. dainmant asserted that she had becone di sabl ed
beginning on July 1, 1993. At the time claimant filed her
benefits application, she was 24 years old and was cl assified as
a “younger person” in accordance with the regul ati ons promul gated
under the Act. See 20 CF.R 8 416.963(b) ("Younger person. |If
you are under age 50, we generally do not consider that your age
will seriously affect your ability to adapt to a new work
situation.”). Caimant avers that she suffers fromnmultiple
physi cal inpairnments, including chronic | ow back pain,

t hyronmegal y, m grai ne headaches, chronic dizziness, allergic
rhinitis, gastritis, and varicose veins, as well as anxiety and
depression. The Conmm ssioner denied claimant's application for
di sability benefits at both the initial and reconsideration
stages. Caimant requested and was granted an adm ni strative
hearing before an Admi nistrative Law Judge (“ALJ"). The hearing

was held on Cctober 13, 1995, at which only claimnt testified.



On July 19, 1996, the ALJ concluded that clai mant
retained the residual functional capacity to performlight work
t hat does not involve working around potential hazards, such as
hei ght s or dangerous machinery. The ALJ found that clai mant
could return to her past relevant work as a manicurist and child
care worker, and, thus, was not disabled under the Act.
Subsequent |y, clainmant asked the Appeals Council to review the
ALJ' s decision, and submtted updated nedical records to the
Appeal s Council as evidence.! On February 23, 1998, after
consideration of claimant's additional nedical evidence, the
Appeal s Council denied claimnt's request, thereby rendering the
ALJ's ruling the final decision of the Comm ssioner in this case.

See JesurumyVv. Secretary of U S. Dep't Health & Human Servs., 48

F.3d 114, 116 (3d Gir. 1995).

d ai mant sought review of the Comm ssioner's final
decision in this Court pursuant to 42 U S.C. 8§ 405(g). In
accordance with the general practice followed in this district,
the parties filed cross-nmotions for summary judgnment. The Court
then referred the matter to Magi strate Judge Hart for a Report
and Recomrendation. See Local R Cv. P. 72.1(1)(d)(1)(J); see
also 28 U.S.C. 8 636(b)(1)(B). On February 26, 1999, the

Magi strate Judge issued a Report and Recommendati on recommendi ng

! G ai mant provi ded the nedi cal docunents to the Appeal s
Council| on February 10, 1997. The additional docunents covered
claimant's nedical treatnments from Decenber 18, 1995 to January
29, 1997, a period of tinme after the hearing before the ALJ.
Thus, these records were not considered by the ALJ in nmaking its
determ nation to deny disability benefits to plaintiff.
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that (1) claimant's notion for sumary judgnent be granted in
part and denied in part; (2) the Conmm ssioner's notion for
sumary judgnent be denied; and (3) the case be remanded to the
Comm ssioner for further proceedings. The Commr ssioner raised
objections to the Magi strate Judge's Report and Recomendati on,

and it is these objections that are currently before the Court.

LEGAL STANDARD

This Court's Standard O Review |s That O Substanti al
Evi dence On The Record.

When review ng a decision of the Conm ssioner to deny
disability benefits, the Court's role is limted to determning
whet her (1) the ALJ applied the proper |egal standard, see
Podedworny v. Harris, 745 F.2d 210, 221 n.8 (3d GCr. 1984) (“CQur

scope of review on matters of lawis plenary.”), and (2) whether
the Comm ssioner's findings of facts are supported by

“substantial evidence.” Jesurumyv. Secretary of U S. Dep't of

Health & Human Servs., 48 F.3d 114, 117 (3d Gr. 1995) (citing

Brown v. Bowen, 845 F.2d 1211, 1213 (3d G r. 1988)); see 42

U S.C. 8 405(g). Substantial evidence is defined as “'such
rel evant evidence as a reasonable m nd m ght accept as adequate
to support a conclusion.'” Jesurum 48 F.3d at 117 (quoting

Ri chardson v. Perales, 402 U. S. 389, 401, 91 S. C. 1420 (1971)).




“I't is less than a preponderance of the evidence, but nore than a

mere scintilla.” [d. (citing R chardson, 402 U S. at 401).

The search for substantial evidence “is not nerely a

guantitative exercise.” Kent v. Schweiker, 710 F.2d 110, 114 (3d

Cir. 1983). Rather the “adm nistrative decision should be
acconpani ed by a clear and satisfactory explication of the basis

on which it rests.” Cotter v. Harris, 642 F.2d 700, 704 (3d Cr.

1981), reh'g denied, 650 F.2d 481 (3d Gr. 1981). “A single

pi ece of evidence will not satisfy the substantiality test if the
[ Commi ssioner] ignores, or fails to resolve, a conflict created
by countervailing evidence.” Kent, 710 F.2d at 114.

The Court's review of the Magi strate Judge's ruling is
de novo. See 28 U. S.C. 8 636(b). Therefore, the Court “may
accept, reject or nodify, in whole or in part,” the Mgistrate
Judge's findings and recommendations. [d. In considering
claimant's objection to the Magi strate Judge's ruling, the Court
has i ndependently reviewed the entire record, including the
Report and Reconmendation, the ALJ's witten decision, the
transcript of the hearing, the hearing exhibits, and rel evant
correspondence.

VWat Is A “Disability” Under The Act?

To receive disability benefits, a claimnt nust show
that he suffers froma disability as defined by the Act. See
Jesurum 48 F.3d at 117. Under the Act, disability is defined
as:

[an] inability to engage in any substanti al
gai nful activity by reason of any nedically
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det erm nabl e physical or nental inpairnment which
can be expected to result in death or which has

| asted or can be expected to |ast for a continuous
period of not less than 12 nonths . . . . [The

i mpai rment nmust be so severe that the claimant] is
not only unable to do his previous work but

cannot, considering his age, education, and work
experience, engage in any other kind of

substantial gainful work which exists in the

nati onal econony .

42 U.S.C. 88 423(d)(1)(A), (d)(2)(A.

The Conmi ssi oner has established a five-step inquiry
for determining if a claimant is eligible for disability benefits
under the Act. To prevail, the claimant nust establish (1) that
he is not engaged in substantial gainful activity and (2) that he

suffers froma severe nedical inpairnent. See Jesurum 48 F.3d

at 117 (citing Bowen v. Yuckert, 482 U S. 137, 140-41, 107 S. C.

2287 (1987)). If the clainmant establishes elenents (1) and (2),
t he Conm ssioner nust then determ ne (3) whether the inpairnent
is equivalent to an inpairnment |isted by the Comm ssioner as
creating a presunption of disability. See id. |If it is not, the
cl ai mant bears the burden to show (4) that the inpairnent
prevents the claimant fromperform ng the work that he has
performed in the past. See id. (citing Bowen, 482 U S. at 141).
If the claimant satisfies this burden, unless the Conm ssioner
can denonstrate (5) that there are jobs in the national econony
that the claimant can perform the Conmm ssioner nust grant the
clai mant benefits. See id. (citing Ferguson v. Schweiker, 765

F.2d 31, 37 (3d Gir. 1985)).

ANALYSI S



In this case, the Magistrate Judge found that the ALJ
incorrectly applied the requisite five-step evaluation. The
ALJ's decision to deny benefits to clainmant turned on the fourth
step of the inquiry. The ALJ found that clai mant possessed the
ability to performlight exertional, nonhazardous work, including
her past relevant work as a manicurist and child care worker. In
its Report and Recommendati on, the Magi strate Judge di sputed sone
of the ALJ's findings, and concluded that: (1) the ALJ's finding
that claimant's past enploynment as a manicuri st was an
unsuccessful work attenpt is inherently inconsistent with the
ALJ's final conclusion that claimant retai ned the residual
functional capacity to performher past relevant work as a
mani curist; and (2) the ALJ inproperly considered claimnt's
prior enployment as a child care worker to be past rel evant work
because the record contains insufficient evidence as to the
specific type of work claimant performed in such enploynment. The
Magi strate Judge affirned the ALJ's finding that there is no
substanti al evidence to suggest that clainmnt's nental
impairnments, i.e., anxiety and depression, prevent clainmant from
engagi ng in substantial gainful activity. The Conmm ssioner
presents two objections to the Magi strate Judge's Report and

Recommendation.? The Court will sustain the objections.

2 The Court notes that, in addition to the two objections
addressed by the Court, the Comm ssioner raised two ot her
objections to the Report and Recommendation: (1) the Mugistrate
Judge erred in granting claimant's notion for sunmary judgnent
because cl aimant's argunents concerni ng her past rel evant work
were never raised at the admnistrative |evel, and should be
deened wai ved; and (2) because claimant failed to follow the

7



The Magi strate Judge's Report And Recommendati on Was
Based On A M stake O Fact.

The Conmmi ssioner objects to the Magistrate Judge's
finding that because the ALJ determined that claimant's prior
work as a mani curist was an unsuccessful work attenpt, it was
i nproper for the ALJ to conclude that claimant could return to
her past relevant work as a manicurist. The Conmm ssioner
contends that the Magi strate Judge's finding was based on a
m st ake of fact, and asserts that the ALJ never determ ned that
claimant's past work as a mani curi st was an unsuccessful work
attenpt .

In its decision, the ALJ concluded that “the clai mant
has been enpl oyed subsequent to the date she filed her
application for benefits. However, the activity constituted an
unsuccessful work attenpt and was not indicative of substanti al
gai nful activity.” Tr. at 18. The ALJ relied upon nedical
records fromclaimant's primary physician, Dr. Loretta Keil
dated February 2, 1994, a date subsequent to the date cl ai mant
filed her application for disability benefits. The nedical
records indicate that claimant m ssed her appoi ntnents because
she was working and found it hard to cone in. Tr. at 145.

G ai mant contends that she was not enployed in 1994, and avers

t hat her |ast enploynent was in 1988. Tr. at 36-38.

physi cal and nmental health treatnent recommended by her

physi cians, and did not provide a legally sufficient reason for
doi ng so, under the regulations, claimant is ineligible to
receive disability benefits. Gven that the Court is granting
the Conmm ssioner's notion for sunmary judgnment on ot her grounds,
t he Court needs not address these two issues.

8



Accepting claimant's testinony as true, claimant was
| ast enployed in 1988 as a manicurist. Tr. at 36.  ai mant
attended cosnetol ogy school for approximtely one year, and then
began working as a manicurist. Tr. at 36-39. dainmant retained
her position as manicurist for “[a] couple of nonths,” but quit
because the job “was just too nmuch.” Tr. at 36. The ALJ
concl uded that claimnt's enploynent in 1994 was an unsuccessf ul
work attenpt and was not indicative of substantial gainful
activity. However, nowhere in the record does the ALJ concl ude
that claimant's enploynment in 1988 as a manicurist was an
unsuccessful work attenpt. To the contrary, the ALJ determ ned
that claimant could return to her past relevant work as a
mani curi st.® Thus, the Magistrate Judge m stakenly concl uded
that the ALJ described claimant's manicurist job in 1988 as an
unsuccessful work attenpt, when, in fact, the ALJ referred only

to claimant's enploynent in 1994 as an unsuccessful work attenpt.

3 In her notion for summary judgnent, claimant states
that her prior work as a manicurist should not be deemed past
rel evant work because it was so limted in duration. Pl."'s Mt.
for Sunmm J., at 13. Past relevant work is work that:
(1) occurred within the past fifteen years; (2) was of sufficient
duration to enable the worker to |l earn how to do the job; and
(3) was substantial gainful activity. 20 CF.R 8 416.965(a);
Feliciano v. Sullivan, No. 87-4380, 1990 W. 118053, at *4 (E. D
Pa. Aug. 10, 1990). Although this issue was not addressed in the
Magi strate Judge's Report and Recomrmendati on, the Court finds
t hat substantial evidence exists to conclude that claimant's
prior enploynment as a manicurist is past relevant work. Here,
cl ai mant received cosnetol ogy training for one year, where she
acquired her skills, and then enpl oyed those skills as a
mani curist for a few nonths. Thus, claimant's training and
limted work experience sufficiently establish substanti al
evi dence that claimant | earned how to conplete her job as a
mani curi st, and that such work is past rel evant enpl oynent.
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Because the Court concludes that the Report and Recommendati on
was based on a m stake of fact, the Court will sustain the
Conmmi ssioner's objection, and will reject the recomrendati on of
the Magi strate Judge that plaintiff's notion be granted in part
and denied in part, that defendant's notion be denied, and that
t he case be remanded for further proceedings.

The ALJ Appropriately Described Claimant's Prior

Enpl oyment As A Child Care Wirker As Past Rel evant
Wor k.

In its decision, the ALJ concluded that claimant was
not di sabl ed, and that she possesses the residual functional
capacity to performlight work that does not involve worKking
around potential hazards, such as heights or dangerous machinery.
The ALJ further found that claimant could return to her past
rel evant work as a manicurist and child care worker. The
Magi strate Judge di sagreed, and found that the ALJ was unable to
make a determ nation that claimant's prior enploynent as a child
care worker was past relevant work because the record contains no
evi dence specifically describing the type of work clai mant
performed. |In response, the Conmm ssioner contends that no
further information is needed to establish that claimant's prior
enpl oynent as a child care worker is past relevant work to which
cl ai mant can return.

Wth regard to claimant's prior enploynent as a child
care worker, the record reveals only that claimant worked as a
child care worker from 1984 to 1986, five days a week. Tr. at

86. The record is devoid of any further information or testinony
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specifically describing claimant's child care enpl oynent as she
actually performed it. Nevertheless, the ALJ concl uded that

cl ai mant possessed the residual functional capacity to perform

i ght exertional, non-hazardous jobs,* including clainmnt's past
rel evant work as a child care worker and manicurist. Wile it is
true that there is a lack of evidence in the record specifically
describing claimant's prior child care enpl oynent as she actually
performed it, the Court finds that such evidence is not necessary
to the ALJ's determnation that claimant's prior enploynment was
past relevant work that fits squarely into the category of |ight
exertional, non-hazardous enploynent. Instead, to assess whet her
a claimant retains the residual functional capacity to perform
her past rel evant work, the ALJ nust consider whether the
claimant can return to her specific prior job as she used to

performit or as the job is ordinarily performed in the national

econony. See Phillips v. Chater, No. 95-1361, 1996 W. 457183, at
*7 (D.N.J. June 27, 1996) (citing Smth v. Heckler, 782 F.2d

1176, 1182 (4th Gr. 1986)). Because the ALJ concl uded that
claimant could performlight work that did not require working
around potential hazards, and that claimant's past rel evant work

as a child care worker fits within the definition of Iight work,

4 “Light work involves lifting no nmore than 20 pounds at
atime with frequent lifting or carrying of objects weighing up
to 10 pounds. Even though the weight lifted may be very little,
ajobis inthis category when it requires a good deal of wal king
or standing, or when it involves sitting nost of the tine with
sonme pushing and pulling of armor leg controls. To be
consi dered capable of performng a full range of Iight work, you
must have the ability to do substantially all of these
activities.” 20 C.F.R 8 404.1567(b).
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see Dictionary of QOccupational Titles § 359.677-018 (4th ed.

1991), the Court finds that no specific description of claimnt's
job as she actually perforned it is needed to support the ALJ's
finding that claimnt could return to her past relevant work as a
child care worker. Therefore, the Court will sustain the
Conmmi ssioner's objection and will reject the reconmendati on of
t he Magi strate Judge.

There I's Substantial Evidence To Support The ALJ's

Fi nding That C ai mant Can Perform Li ght Work That Does
Not I nvolve Potential Hazards.

In reaching its conclusion that claimnt retains the
residual functional capacity to performlight work that does not
i nvol ve potential hazards, the record reveals that the ALJ
consi dered the nedical records of claimant's primary physician,
Dr. Keil, exam ning physicians, Dr. Jonathon Quevedo and Dr.
Dougl as Nat hanson, as well as a consultative psychol ogi cal
eval uation by Dr. Richard Wiss. Tr. at 18, 20. Further, the
ALJ al so considered claimant's subjective conplaints of pain.
Tr. at 20.

Based on the psychol ogi cal evaluation by Dr. Wiss, the
ALJ concl uded that while claimant may suffer from anxiety and
depression, claimnt does not have a severe nental inpairnent.
Tr. at 18. Dr. Weiss' evaluation indicated that “[clai mant's]
overall mpod can be best described as stable with the exception
of her personality constriction and underlying anxiety. There
was no evidence of any kind of major depression. . . . Her
productivity of thought was spontaneous and her continuity of
t hought was rel evant and goal directed. Her |anguage was cl ear
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and conprehensible.” Tr. at 122. Dr. Wiss also eval uated
claimant's capabilities:

“Therefore, unless nedically contraindicated, the

exam ner feels that this applicant could handl e

sinpl e and routine kinds of work. She can

understand and follow sinple instructions. She

can sustain attention to performsinple repetitive

tasks, unless nedically contraindicated. Al so,

unl ess nedically contraindi cated, she could handl e

the stress and pressures associated with sinple

activities and be able to relate to others

including fell ow workers and supervisors.”
Tr. at 124. Additionally, the ALJ noted that despite receiving
nunmer ous recomendations fromDr. Wiss and Dr. Keil, clainmnt
refuses to seek help froma nental health professional. Tr. at
18. Gven that there is no evidence in the record to the
contrary, the Court finds that there is substantial evidence to
support the ALJ's finding that claimant |acks a severe nental
i mpai rment that would prevent claimant from engaging in
substantial gai nful enploynent.

The ALJ al so concl uded that the conbination of

clai mant' s physical inpairnments can be deened severe. Tr. at 18.
Not wi t hst andi ng that, the ALJ found that claimant's severe
physi cal inpairnments were not disabling, and that claimnt could
performlight exertional, non-hazardous work, including her past
rel evant work as a manicurist and child care worker. Although
the ALJ considered claimant's subjective conplaints of pain, the
ALJ deened her conplaints incredible, in light of the contrary

medi cal evidence. Tr. at 20. Specifically, the ALJ noted that
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di agnostic testing only reveals mld to noderate abnormalities,?®
and physical exam nations have generally been unremarkabl e,
disclosing mld to noderate deficits, but also a normal gait,

al ertness, good notion, strength, and no neurol ogi cal deficits.
Tr. at 20. Further, none of claimant's primry or exam ning
physi ci ans has indicated that claimant is disabled or unable to
wor k. Based on the record, the Court concludes that substantial
evi dence exists to support the ALJ's finding that clai mant
retains the residual functional capacity to performlight work

t hat does not involve working around potential hazards, and
therefore, that claimant could return to her past rel evant work

as a nmanicurist and child care worker.

CONCLUSI ON
The Court concludes that there is substantial evidence
in the record to support the ALJ's deni al of suppl enental
security income to claimant. The ALJ considered claimnt's
subj ective conplaints of physical and nental inpairnments, and
gave appropriate weight to the nedical records of claimant's
treating and exam ni ng physicians. For the reasons stated above,

the Court will sustain the Conm ssioner's objections and wi ||

5 The ALJ nade specific reference to: a radiologic study
of the lunbar spine, which was normal, and an MRl that reveal ed
m ni mal bul ging with no evidence of disc herniation or spinal
stenosis; a thyroid uptake and scan, which docunented slight
enl argenment of the thyroid with mnimally heterogeneous activity,
but no pal pabl e nodes; and a conputerized tonography of the
par anasal sinuses, nunerous |aboratory reports, a Holter Monitor
Report, and an MRl of the brain, all of which were unremarkabl e
or wwthin normal limts. Tr. at 20.
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reject the Report and Recommendati on of the Magi strate Judge.
Plaintiff's notion for sumary judgnent is denied. The
Commi ssioner's notion for summary judgnent is granted.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NI LSA QUI NONES, : ClVIL ACTI ON
: NO. 98-2291
Pl ai ntiff,
V.
KENNETH S. APFEL
COWM SSI ONER OF SOCI AL
SECURI TY,

Def endant .

ORDER

AND NOW this 14th day of April, 1999, upon
consideration of plaintiff's notion for summary judgnment (doc.
no. 13), defendant's notion for sumrary judgnment (doc. no. 14),
t he Report and Recommendati on of the Magi strate Judge (doc. no.
16), and defendant's objections thereto (doc. no. 17), it is
her eby ORDERED t hat defendant's objections are SUSTAI NED and t he
Report and Reconmendati on of the Magi strate Judge i s DI SAPPROVED

It is further ORDERED t hat defendant's notion for
summary judgnent (doc. no. 14) is GRANTED, and plaintiff's notion

for summary judgnment (doc. no. 13) is DEN ED
It is further ORDERED that JUDGVENT shall be entered in
favor of defendant and against plaintiff, and the Cderk shal

mark this case CLOSED

AND I'T I S SO ORDERED




EDUARDO C. ROBRENG,



