IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DALE J. LANGE, M D. . NO. 98-472-01

MEMORANDUM AND ORDER

HUTTON, J. April 12, 1999

Presently before the Court are the Governnent’s Change of
Pl ea Menor andum ( Docket No. 8), Defendant Dal e J. Lange’ s Change of
Pl ea Menorandum (Docket No. 9), and the parties’ Joint Menorandum
of Law (Docket No. 11). For the following reasons, the relief

sought is denied and the Court rejects the guilty plea agreenent.

. BACKGROUND

The Defendant, Dale Lange, MD., was a neurol ogist at
Col unbi a- Presbyterian Hospital in New York. As part of his
enpl oynent, Cephalon, Inc. invited Lange to serve as a principal
i nvestigator in a study conducted on a product devel oped to fight
anyotrophic lateral sclerosis. Lange agreed to participate inthis
study. As a result, Lange “was privy to non-public informtion
t hat Cephal on believed its product was a success and was going to
make an announcenent to that effect.” Governnent’'s Change of Pl ea
Mem at 4. After learning this information, Lange purchased 2, 500

shares of Cephal on stock for $24,467.80. Lange later sold these



shares, as well as 500 shares previously purchased, for a profit of
approxi mately $25, 000.

On Septenber 17, 1998, the Governnent filed an i ndi ct nment
chargi ng Lange with one count of insider trading in violation of 15
US C 88 78ff(a) and 78j(Db). Subsequently, the Governnent and
Def endant entered into a witten pl ea agreenent pursuant to Rule 11
of the Federal Rules of Crimnal Procedure. The Def endant

descri bes the plea agreenent as foll ows:

Lange wll plead guilty to one count of
m sdenmeanor violation of 15 U.S.C. 88 78j(b) and
78ff(a) and 17 CF.R 8 240.10b-5. The

government acknow edges that Dr. Lange wll

produce evidence he had no know edge of 15

U S.C 8§ 78j(b) and 78ff(a) and 17 C.F.R 8§

240.10b-5 and therefore should be sentenced

pursuant to the “no jail ternmf section of the

statute. The governnent agrees to introduce no

evi dence that will oppose or rebut Dr. Lange’s

posi tion. The governnent further agrees that

should the Court decline to sentence Dr. Lange

pursuant to the “no jail” provision of the

statute, he may withdraw his guilty plea.
Def.’ s Change of Plea Mem at 3. The Governnent and Def endant al so
agree that the appropriate sentence in this matter is 500 hours of
community service at a hospital located in Haiti. The Governnent
and Defendant al so agree that the Defendant shall pay a $10, 000
fine and $50. 00 special assessnent.

On March 1, 1999, the Court held a hearing to clarify

several issues regarding the guilty plea agreenent. At the
hearing, the Court expressed a concern that the Defendant may not

fall within the “no know edge” provision of the statute. On March
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10, 1999, the parties submtted a joint nmenorandum in support of

the pl ea agreenent.

1. DI SCUSSI ON

“The plea bargain is an indispensable tool for the

adm nistration of the crimnal |aw"” United States v. Torres-

Echavarria, 129 F.3d 692, 695 (2d Cir. 1997). Nevertheless, it is

appropriate for a judge to scrutinize a deal struck by the
prosecutor and defense counsel. See id. “A trial judge is not
required to accept every constitutionally valid [i.e., know ng,
voluntary and intelligent] guilty plea nerely because a defendant

Wi shes so to plead . . . .” United States v. Severino, 800 F.2d

42, 45 (2d Gir. 1986). Thus, it is within the sound discretion of

the district court to reject or accept any plea agreenent. See

Santobello v. New York, 404 U S. 257, 262 (1971) (“There is, of
course, no absolute right to have a guilty plea accepted. A court
may reject a plea in exercise of sound judicial discretion.”

(citations omtted)); Torres-Echavarria, 129 F.3d at 695 (noting

that a trial judge may reject a plea in the exercise of sound

judicial discretion); United States v. Barker, 681 F.2d 589, 592

(9th Gr. 1982) (sanme); see also United States v. Ruch, 906 F.

Supp. 261, 264 (E.D. Pa. 1995) (noting that, while court of appeals
are split over whether a district court nust state reasons for
rejecting plea agreenents, the better practice is to set forth

reasons).



In this case, the Court rejects the guilty pl ea agreenent
entered into by the Governnent and Defendant. According to the
plea agreenent, if the Court refuses to sentence the Defendant
pursuant to the “no know edge” provision, the Defendant may
wWithdraw his guilty plea. This provision flies in the face of the
Constitutional required guilty plea coll oquy between the Court and
the Defendant. During such a colloquy, this Court nust informthe
Def endant that he will not be able to withdraw his guilty plea if

the Court nmakes the factual finding that he does not fall within

the “no know edge” provision. See Fed. R Cim P. 11(e)(2)
(noting that if the plea agreenent is of the type that the
governnment will not oppose a defendant’s request for a particular
sentence, then the court shall “advise the defendant that if the
court does not accept the recommendati on or request the defendant
neverthel ess has no right to withdraw the plea”). Thus, the plea
agreenent is inconsistent with the Federal Rule of Crimnal
Procedure under which the Court may accept the Defendant’s guilty
pl ea.

Furthernore, the plea agreenent nakes a nockery of the
i ndependence of the judiciary. The plea agreenent binds the Court
to a particular sentence agreed upon by the parties-- no jail
sentence, a $10,000 fine, and 500 hours of hours of community
service at a Haitian hospital-- with the threat that the Def endant

will withdraw his plea should the Court refuse to i ssue that exact



sent ence. The Court cannot and wll not accept such a plea
agr eenent .

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DALE J. LANGE, MD. . NO 98-472-01
ORDER
AND NOW this 12th day of April, 1999, upon

consi deration of the Governnent’s Change of Pl ea Menorandum ( Docket
No. 8), Defendant Dal e J. Lange’s Change of Pl ea Menorandum ( Docket
No. 9), and the parties’ Joint Menorandum of Law (Docket No. 11),

| T 1S HEREBY ORDERED t hat the relief sought is DENI ED and t he Court

REJECTS the guilty plea agreenent.

BY THE COURT:

HERBERT J. HUTTON, J.



