IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARCUS HUNTER : CIVIL ACTI ON
Plaintiff, : 98- 0358
V. :

COVMONWEALTH OF PENNSYLVANI A,
DEPARTMENT OF CORRECTI ONS,

Def endant .
VEMORANDUM AND ORDER

JOYNER, J. APRI L , 1999

The plaintiff, Marcus Hunter (“Hunter”) brings this
enpl oynent discrimnation action agai nst the defendant, the
Department of Corrections for the Conmonweal th of Pennsyl vani a
(“DOC"), asserting clainms under Article | of the Anmericans with
Disabilities Act (“ADA’), 42 U . S.C. 8 12101 et seq., the Heart
and Lung Act, 53 Pa. Cons. Stat. Ann. 8 637 et seq., and the
Wor kers Conpensation Act, 77 Pa. Cons. Stat. Ann. 8 1 et seq.;
and an intentional infliction of enotional distress claim
Before the Court is the DOC s Mdtion for Summary Judgnent
pursuant to Federal Rule of Civil Procedure 56 and Hunter’s
response thereto. For the follow ng reasons, the notion will be
denied as to the federal claimand the state clains shall be
di sm ssed wi thout prejudice.

BACKGROUND
The DOC hired Hunter in Septenber 1989 to be a Corrections

Oficer at the State Correctional Institute at Gaterford (“SCl -



Gaterford”). On February 11, 1993 Hunter injured his back at
wor k whil e opening a cell door in the old section of SCI-
Gaterford. He left work and received workers conpensati on
benefits. He returned to work in May or June 1993 on a |ight
duty basis. This light duty assignnent |asted until Novenber
1993 when Hunter’s superior, Captain Thomas J. Dohman, repeatedly
pl aced Hunter in SCl-Gaterford’ s old section. (Hunter’'s My 15,
1998 Dep. at 59-61). On Decenber 5, 1993 Hunter left work
because his back was hurting. (Hunter’s May 15, 1998 Dep. at 15-
16). He again received workers conpensation benefits.

I n January or February 1994 an MRl scan reveal ed that Hunter
had a small disc herniation central and slightly to the left at
L4-L5. (Hunter's Resp. Opp’'n Mot. Summ J. Ex. Dat 3). On
April 7, 1994, however, Dr. Barbara Ann Shelton exam ned Hunter
and found himto be capable of returning to work at full duty.
(Dr. Barbara Ann Shelton’s Dep. at 23). She, nevertheless, did
place a fifty pound lifting restriction on him (Dr. Barbara Ann
Shelton’s Dep. at 37).

Hunter did not return to work and continued to receive
wor kers conpensation benefits. On May 13 and Septenber 23, 1994
Dr. Donald Giffin submtted to SCl-G aterford nedical forns in
whi ch he opined that Hunter would be totally disabled for an
unknown period of tinme. (Hunter’s Resp. Qop’'n Mot. Summ J. Ex.
Unl -9, Unl-10). In Novenber 1994 Dr. Moirley sent a simlar form
to SCl-Gaterford. (Hunter’s Resp. Opp’'n Mot. Summ J. Ex. Unl -
8).



On January 17, 1995 the DOC petitioned to termnate Hunter’s
wor kers conpensation benefits on the basis of Dr. Barbara Ann
Shelton’s report. (DOC s Mot. Summ J. Ex. 5 at 3). The DCC
conducted a hearing on May 24, 1995 to determ ne Hunter’s
continued eligibility for Heart and Lung Act benefits. (DOC s
Mt. Summ J. Ex. 5 at 2). On Novenber 6, 1995 Workers’
Conpensati on Judge Joseph Hakun found that Hunter failed to
present evidence in opposition to the DOC s petition. (DOC s
Mot. Summ J. Ex. 5 at 5). Hearing Exam ner Janes J. Kirchner
agreed with the judge. (DOC s Mdt. Summ J. Ex. 5 at 5). On
March 26, 1996 the DOC term nated Hunter’s workers conpensati on
benefits. Hunter blamed his counsel, Robert H Benbry, IIIl, for
not presenting evidence to oppose the DOC s petition.

On April 24, 1996 SCl -G aterford Superintendent, Donald T.
Vaughn, sent Hunter a letter to notify himthat he would be
term nated unless he was able to return to work at full duty by
May 2, 1996. (Hunter’s Resp. OQop’'n Mot. Summ J. Ex. Unhl-1). To
return to work at full duty, Hunter would be required to obtain
conpl ete nedical clearance. (Hunter’s Resp. Cpp’'n Mdt. Summ J.
Ex. Unhl-1). Hunter also was advised to contact the State
Enpl oyees’ Retirenment System before May 2, 1996 “to protect [his]
rights under the Comonwealth’s Retirenment Act[,]” and to direct
gquestions to Ann Uhl, a personnel analyst Il in the SCI-

G aterford personnel departnment. (Hunter’'s Resp. Opp’'n Mt.
Summ J. Ex. Unl-1).



Hunter contacted Ann Uhl and told her that he could not
return to work at full duty. She advised himto apply for
disability retirenent benefits. (Ann Uhl’s May 29, 1998 Dep. at
21). Hunter applied. Ann Unhl instructed Hunter to request | eave
W t hout pay while his application was being considered. (Ann
Uhl*s May 29, 1998 Dep. at 22-23). On June 4, 1996 he fornmally
requested | eave without pay. Medical reports describing Hunter’s
inability to performhis work duties were submtted to the State
Enpl oyees’ Retirement System

Ann Uhl al so explained to Hunter that if his application was
accepted he would have to resign to receive the disability
retirement benefits. (Ann Uhl’s May 29, 1998 Dep. at 22-23).
When his application was accepted, Hunter resigned on Cctober 24,
1996 with the reservation that he was “still able to performthe
essential functions of [his] current position with
nodi fications.” (Hunter’s Resp. Qopp’'n Mot. Summ J. Ex. Unl-4).
On March 20, 1997, nedical personnel eval uated Hunter and
determ ned himnuch inproved and able to return to work.
(Hunter’'s Resp. OQpp’'n Mot. Summ J. Ex. D at 7). On January 22,
1998 Hunter filed this action. Before the court is the DOC s
Motion for Summary Judgnent.

DI SCUSSI ON

Sunmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, reveal no genuine issue of materia
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fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Gv. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant’'s favor will not avoid

summary judgnment. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U. S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

1. The Anericans Wth Disabilities Act

Hunter has alleged that the DOC s failure to acconmpdate his
back injury violated the ADA. The ADA prohibits an enpl oyer from
discrimnating “against a qualified individual wwth a disability
because of the disability of such individual in regard to job

application procedures, the hiring, advancenent, or discharge of
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enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions, and privileges of enploynent.” 42 U S.C § 12112(a).
To establish a prima facie case of unlawful discrimnation for
failure to accomopdate under the ADA, the plaintiff nust show
that: 1) he has a disability wthin the neaning of the ADA;, 2) he
is otherwise qualified, with or without reasonabl e accommpdati on,
to performthe essential functions of the job; 3) he has suffered
an adverse enpl oynent decision as a result of discrimnation.

See Gaul v. Lucent Technologies, Inc., 134 F. 3d 576, 580 (3d Gr.

1998); Taylor v. Phoenixville School District, 998 F. Supp. 561,

565 (E.D.Pa. 1998). The DOC noves for summary judgnment clai mng
Hunter has failed to establish a prima facie case of unlawf ul
di scrimnation.*’

A “Disability” Wthin the Meaning of the ADA

To satisfy the first elenment of the prima facie case, the

plaintiff nust denonstrate that he is “disabled.” See Deane v.

Pocono Medical Cr, 142 F.3d 138, 143 (3d Cr. 1998). To

establish a “disability” under the ADA, the plaintiff nust show
1) he has “a physical or nental inpairnment that substantially

limts one or nore of the major life activities of such

! In the alternative, the DOC wants the court to bar any

cl ai m based on Captain Thomas J. Dohman’s actions in 1993 because
Hunter filed his claim with the Equal Enploynment Qpportunity
Conmmi ssi on (“EEQCC’) outside of the three hundred day requirenent of
42 U.S.C. 8 2000e-5(e). The court declines to do so because facts
i ndi cate that the continuing violation theory is applicable here.
Under this theory, the statute of limtations is tolled for acts
that occur outside of it if they are part of an ongoi ng practice or
pattern of discrimnation. See West v. Phil adel phia Elec. Co., 45
F.3d 744, 754 (3d Gr. 1995).




i ndividual”, 2) he has “a record of such inpairnment”, or 3) he is
“regarded as having such an inpairnment.” 42 U S.C. § 12102(2).
Since the DOC does not dispute Hunter’s claimthat he can satisfy
the third prong, ? the DOC cannot show that an absence of a
genui ne issue of material fact exists here.

B. O herwi se Qualified |Individual

The second el enent of the prima facie case requires the
plaintiff to show that he is a “qualified individual.” See
Deane, 142 F.3d at 145. The ADA defines this termas an
i ndi vi dual “who, wth or wthout reasonabl e accommobdati on, can
performthe essential functions of the enploynent position that
such individual holds or desires.” 42 U S.C. § 12111(8). This
inquiry is divided into two prongs. See Deane, 142 F.3d at 145;
29 CF.R pt. 1630, app. 8 1630.2(m. The court nust decide: 1)
“whet her the individual satisfies the requisite skill
experi ence, education and other job-related requirenents of the
enpl oynent position that such individual holds or desires[;]” and
2) “whether the individual, with or without reasonable
accommodati on, can performthe essential functions of the
position held or sought.” Deane, 142 F.3d at 145 (citing 29
CFR pt. 1630, app. 8 1630.2(m ). Because the DOC does not

2 The DOC nerely states that Hunter’s argunent under the
third prong shows he cannot satisfy the first prong and Hunter’s
physicians’ reports are to blane for the DOC s m sperception
(DOC s Reply Hunter’s Resp. Qop’ n Mot. Summ J. at unnunber ed pages
1-2).



di spute Hunter’s general qualifications as a corrections officer,
the court will start its analysis with the second step.

The DOC argues that Hunter failed to satisfy this second
step in two ways.® First, the DOC contends that Hunter failed to
performcertain essential functions of his job. Second, the DOC
asserts that Hunter’s requested accommobdati on was unreasonabl e.

1. Essential Functions of Job

The DOC argues that Hunter cannot performthe essenti al
functions of his job with or without an accommodation. First,
the DOC contends that lifting at least fifty pounds is an
essential function of Hunter’'s job and that Hunter’'s lifting
restriction prevents himfromperformng this essential function.
Second, the DOC asserts that Hunter failed to performthe
essential function of job attendance because he did not return to
work after Dr. Barbara A Shelton cleared himto return in Apri
1994.

The DOC sinply does not neet its burden of establishing the
absence of a genuine issue of material fact here. A genuine
issue of material fact exists as to whether lifting at |east

fifty pounds is an essential job function because Hunter

3 The DOC also asks the court to apply the judicial
est oppel doctrine of McNemar v. The Disney Store, Inc., 91 F. 3d 610
(3d Gr. 1996), to prevent Hunter fromclaimng he was a qualified
individual with a disability in these proceedi ngs since Hunter
represented to the State Enpl oyees’ Retirenent Systemthat he was
totally disabled. The court declines to do so because the facts
surrounding Hunter’s clains to the State Enpl oyees’ Retirenent
System do not show the requisite intent to play “fast and | oose”
wth the court. See |d.




i ntroduced evidence that the generic essential job functions of
his job does not include a requirenent of lifting at least fifty
pounds. See (Hunter’s Resp. OQop’'n Mot. Summ J. Ex. Unl-2).

As for the DOC s second contention, although attendance nmay

be an essential function of Hunter’s job, see Eible v. Houston,

No. CIV. A 96-4655, 1998 W. 303692 at *3 (E.D. Pa. April 21
1998) (noting that attendance is an essential function of al nost
any job), Hunter’'s failure to return to work in April 1994 does
not show that he failed to performthe function of job
attendance. Because the DOC continued to provide Hunter with
wor kers conpensation benefits until April 1996, there is a
genui ne issue of material fact as to when Hunter was able to
return to work. Therefore, the DOC cannot carry its burden

2. Reasonabl eness of Accommbdati on Request

The DOC argues that Hunter’s accommodati on request was
unr easonabl e because of 1) Hunter’s inability to performthe
essential functions of his job and 2) the terns of a collective
bar gai ni ng agreenent. However, as nentioned earlier, Hunter’s
inability to performthe essential functions of his job is a
genui ne issue of material fact at least in regard to determ ning
the essential functions of his job. Moreover, the DOC failed to
cite to any provision of a purported collective bargaining
agreenment to support the contention that the agreenent woul d nmake
Hunter’s request unreasonable. Therefore, the DOC again failed
to satisfy its burden.

C. Adver se Enmpl oynent Action




The third and | ast elenent of the prim facie case requires
the plaintiff to show he suffered an adverse enpl oynent acti on.
See Deane, 142 F.3d at 149. The U. S. Court of Appeals for the
Third Crcuit in Deane found that a phone call term nating the
pl aintiff because of her handi cap was uncontroverted direct
evi dence that she suffered an adverse enpl oynent action. See |d.
Simlarly, the DOC s letter threatening to term nate Hunter, the
subsequent actions of Ann Unhl to assist Hunter’s application for
disability retirenment benefits and Hunter’s resignation |etter
expressing his reservations about retirenent show that Hunter may
have suffered an adverse enpl oynent action. Therefore, the DOC
failed to denonstrate the absence of a genuine issue of materi al
fact here.

II. Pendent State Law d ai ns

The DOC al so argues that the court |acks subject matter
jurisdiction over Hunter’s state cl ains because of the Rooker-
Fel dman doctrine and the 11th Amendnent. Since Hunter did not
respond to this portion of the DOC s notion, the court can only
assune, after reviewing the conplaint, that Hunter is seeking to
relitigate the term nation of his benefits under Pennsylvania’s
Wor kers’ Conpensation Act and Heart and Lung Act. That being so,

t he Rooker-Fel dman doctrine prevents the court from hearing the

state statutory clains. See Whiteford v. Reed, 155 F.3d 671

673-74 (3d Cir. 1998) (stating that |ower federal courts may not

sit in direct review of the decisions of a state tribunal).
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Additionally, the 11th Anendnent bars the court from
considering these state statutory clainms and al so the intentional
infliction of enotional distress claim The 11th Amendnent
i mmuni zes states and their agencies froma private citizen s suit

in federal court. See WIlson v. Vaughn, No. ClV. A 93-CV-6020,

1996 WL 426538 at *1 (E.D.Pa. July 30, 1996). Since Pennsylvania
has not waived this inmunity. see 42 Pa. Cons. Stat. Ann. 8§
8521(b) (1998), Hunter’s state clains are barred and will be
di sm ssed w t hout prejudice.

CONCLUSI ON

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARCUS HUNTER : CIVIL ACTI ON
Plaintiff, : 98- 0358
V. :

COVMONWEALTH OF PENNSYLVANI A,
DEPARTMENT OF CORRECTI ONS,

Def endant .
ORDER

AND NOW this day of April, 1999, upon consideration
of Defendant’s Mdtion for Summary Judgnment and Plaintiff’s
response thereto, it is hereby ORDERED that, in accordance with
t he foregoing Menorandum the Motion is DENIED as to Plaintiff’s
federal claim It is further ORDERED that, in accordance wth
t he foregoing Menorandum the pendent state |aw clains are hereby

DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTI'S JOYNER, J.



