IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK Kl FFI N : CIVIL ACTI ON
V. :
ALLI SON BARSHAK, et al. : NO. 98- 4363

MEMORANDUM AND ORDER

HUTTON, J. April 12, 1999

Presently before this Court is the Plaintiff’s Mtion to
Dismss, or in the alternative, for Summary Judgnment Regarding
Counts One through Six of Defendants’ Counterclaimto Plaintiff’s
Conpl aint (Docket No. 6), and the Defendants’ response thereto
(Docket No. 8). For the reasons stated below, the Plaintiff’s
Motion for Sunmary Judgnent is DENNEDw th | eave to renew fol | ow ng

cl ose of discovery, and Plaintiff’s Motionto Dismss is GRANTED i n

part and DENIED in part.

. BACKGROUND

On Septenber 1, 1998, Mark Kiffin (“Kiffin” or “Plaintiff”)
filed an Anmended Conplaint against Defendants Allison Barshak
(“Barshak”), Mchael Unterneyer, Esquire (“Unterneyer”), VC
Restaurants, L.L.C. d/b/a Venus and the Cowboy (“VC') and AB
Restaurants, L.L.C. (“AB") (collectively, the “Defendants”). On
Septenber 25, 1998, the Defendants filed their Answer and

Counterclaimto Plaintiff’s Arended Conpl aint, in which they rai sed



the following counterclains: (1) Fraudulent M srepresentation
(Count 1); Negligent Msrepresentation (Count 11); (3) Fraud and
Deceit (Count 111); (4) Defamation (Count 1V); (5) Invasion of
Privacy (Count V); (6) Intentional Infliction of Enotional Di stress
(Count WVI); (7) Breach of Contract (Count VII); (8) Promssory
Est oppel (Count VIII); (9) Breach of the Inplied Covenant of Good
Faith and Fair Dealing; and (10) Declaratory Judgnment. Plaintiff
now seeks to dismss counts | through VI of Def endant s’
Count ercl ai m under Federal Rules of Civil Procedure 12(b)(6) and
56(c).

Viewed in the |ight nost favorable to the nonnoving party, the
Def endants, the facts are as follows. Kiffin and Barshak are both
chefs. On or around 1994, Kiffin and Barshak first becane
acquainted while participating as chefs at the Philadelphia
Rest aurant Tour Event known as “Book and Cook.” At the tinme of
their neeting in 1994, Barshak was separated from her forner
husband, WII Ternay. At or around the tinme of their initial
nmeeting in 1994, Barshak was wor ki ng towards the openi ng and/ or had
just started working for the “Striped Bass” restaurant |ocated on
VWal nut Street in Philadel phia, Pennsyl vani a.

Kiffin and Barshak had a personal relationship which began in
or about 1995. On or around June 1996, Barshak resigned from her
position at “Striped Bass” and traveled to Sante Fe, New Mexico to

spend tine with Kiffin and, during that time, Kiffinwllingly and



voluntarily provided partial financial support to Barshak. Barshak
communi cat ed conceptual ideas regarding “Venus and the Cowboy” to
M chael Pal erno (“Pal erno”) who eventual | y becane enpl oyed by VC as
Director of Qperations. |In 1997, Barshak presented a proposal to
Bart Blatstein (“Blatstein”) with respect to a location for a
restaurant to be known as “Venus and the Cowboy” and located in
Manayunk, Phil adel phia, Pennsyl vani a. At the tinme of this
proposal, Kiffin was working as a chef at The Coyote Cafe in Santa
Fe, New Mexi co.

In the summer of 1997, Barshak agreed that Kiffin would (1)
assi st Barshak as a chef and perform other operation duties for a
proposed restaurant to be known as “Venus and t he Cowboy,” and (2)
ultimately recei ve an undefined, although mnority, equity interest
in the proposed restaurant in exchange for Kiffin providing and
obtai ning financing therefor. M chael Forman, Esquire (“Forman”)
performed certain | egal services including, preparing an Operating
Agr eenent , Managenent Agr eenent and related Suppl enent al
Agr eenent s.

In or around Cctober 1997, the personal relationship between
Barshak and Kiffin ended. Nonet hel ess, Barshak was wlling to

permt Kiffin to remain involved in VC as an enpl oyee “at wll.”
Barshak and Kiffin wote the purported “Contract,” which was sinply
reduced to witing by Forman.

Bar shak obtained and retained certain equity investors. VC



still required approxi mately $300,000.00 in debt financing which
Barshak and Kiffin agreed to jointly seek and obtain. Royal Bank
denied any financing to VC because other equity investors had
ownership interests therein in excess of twenty percent. VC needed
appr oxi mat el y $300, 000. 00 in funds to open “Venus and t he Cowboy.”

On Cctober 30, 1998, the Plaintiff filed his notion to
dismss, or in the alternative, for sunmary |udgnent. The
Defendants filed their response on Decenber 8, 1998. Because the
Plaintiff has not had an opportunity to conduct discovery, the
Plaintiff’s Mdtion for Summary Judgnent is not ripe, and thus this
Court declines to consider the Plaintiff’s Mtion for Summary
Judgnent . The Court considers, however, Plaintiff’s Mtion to

Di sm ss under Rule 12(b)(6).

1. DI SCUSSI ON

A Plaintiff's Summary Judgnent Motion is Not Ri pe

The purpose of summary judgnment is to avoid a pointless trial
in cases where it is unnecessary and would only cause delay and

expense. Goodman v. Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir.

1976), cert. denied, 429 U S. 1038 (1977). Summary judgnent is

appropriate "if the pl eadi ngs, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment

as a matter of law" Fed. R CGv. P. 56(c). The party noving for
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summary judgnment has the initial burden of showing the basis for

its notion. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

Once the novant adequately supports its notion pursuant to Rule
56(c), the burden shifts to the nonnoving party to go beyond the
mere pleadings and present evidence through affidavits,
depositions, or adm ssions on file to showthat there is a genuine
issue for trial. 1d. at 324. A genuine issue is one in which the
evidence is such that a reasonable jury could return a verdict for

the nonnoving party. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986).
When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonmovi ng party. Big Apple BMN Inc. v. BMWof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cr. 1992), cert. denied, 507 U S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party's evidence far outweighs that of its
opponent. 1d. Nonetheless, a party opposing sunmary judgnent nust
do nore than rest upon nere allegations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Cr. 1992).
The Court, however, may deny sunmmary judgnent if the notionis
premature. Anderson, 477 U S. at 250 n.5. Because a plaintiff

should not be rail roaded’ by a premature notion for summary



judgnent," the United States Suprene Court has held that a district
court nust apply Federal Rule of G vil Procedure Rule 56(f) if the
opposi ng party has not made full discovery. Celotex, 477 U S. at
326. Rule 56(f) provides:
Should it appear fromthe affidavits of a party opposing
the notion that he cannot for reasons stated present by
affidavit facts essential to justify his opposition, the
court may refuse the application for judgnment or may
order a continuance to permt affidavits to be obtained
or depositions to be taken or discovery to be had or nay
make such other order as is just.
Fed. R Cv. P. 56(f) (enphasis added). Thus, the district court
is enpowered with discretion to deci de whether the novant's notion
is ripe and thus determ ne whether to delay action on a notion for

summary judgment. St. Surinv. Virgin lIslands Daily News, Inc., 21

F.3d 1309, 1313 (3d Cr. 1994); Sanes v. Gable, 732 F. 2d 49, 51 (3d

Cir. 1984).

In order to preserve the i ssue for appeal, Rule 56(f) requires
the opposing party to a notion for summary judgnent to file an
affidavit outlining the reasons for the party's opposition. See

St. Surin, 21 F.3d at 1313; Glgay v. Gl -Pre Corp., 864 F.2d 1018,

1020 n.3 (3d Cr. 1988); Dowing v. Gty of Phil adel phia, 855 F.2d

136, 139-40 (3d GCir. 1988). The United States Court of Appeals for
the Third G rcuit has consistently enphasi zed the desirability of
full technical conpliance with the affidavit requirenent of Rule

56(f). See St. Surin, 21 F.3d at 1314; Radich v. Goode, 886 F.2d

1391, 1393-95 (3d Gr. 1989); Lunderstadt v. Colafella, 885 F.2d




66, 70 (3d Cr. 1989); Dow ing, 855 F.2d at 139-40. But see Sanes,

732 F.2d at 52 n.3 (finding opposing party's failure to strictly
conply with Rule 56(f) not "sufficiently egregious" to warrant
granting summary judgnent).! Nevertheless, failure to support a
Rule 56(f) nmotion by affidavit is not automatically fatal to its
consideration. St. Surin, 21 F.2d 1314. The Third Crcuit has
stated that if a Rule 56(f) notion does not neet the affidavit

requi renent, the opposing party must still ‘'identify wth

specificity what particular information is sought; how, if
uncovered, it would preclude summary judgnent; and why it has not

previ ously been obt ai ned. Id. (quoting Lunderstadt, 855 F.2d at

71). The opposing party, however, nust be specific and provide all

three types of information required. See, e.qg., Radich, 886 F.2d

at 1394-95 (affirmng district court's grant of summary judgnent
when  opposing party only identified several unanswer ed
interrogatories and failed to file affidavit, identify how
unanswered interrogatories would preclude summary judgnent, or
identify information sought).

In the present matter, the Defendants contend that sunmary
judgnent is premature because di scovery has not yet begun. (Defs.’
Resp. at 2.) The Defendants, however, failed to file a Rule 56(f)

affidavit, and therefore have not conplied with the Third Circuit's

!/ Some federal circuit courts of appeals have liberally applied the

affidavit requirement of Rule 56(f). See, e.q., International Shortstop, Inc.
v. Rally's Inc., 939 F.2d 1257, 1267 (5th G r. 1991) (requiring only statement
of party's need for additional discovery), cert. denied, 502 U S. 1059 (1992).
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mandat e of strict conpliance with the affidavit rule. Nonetheless,
the Defendants have adequately argued that information, if
uncovered, would preclude summary judgnent. Because a Court is
required to give a party opposing a notion for sunmmary judgnent
adequate tinme for discovery, Dowing, 855 F.2d at 139 (citing

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1985)), and no

di scovery has yet taken place in this case, the Defendant's Mtion
for Summary Judgnment is hereby denied with | eave to renew fol | ow ng

the cl ose of discovery.

B. Mbtion to Disniss Standard Under Rule 12(b)(6)

Federal Rule of Cvil Procedure 8(a) requires that a
plaintiff's conplaint set forth "a short and pl ain statenent of the
cl ai mshowi ng that the pleader is entitled torelief . . . ." Fed.
R Gv. P. 8(a)(2). Accordingly, the plaintiff does not have to
"set out in detail the facts upon which he bases his claim’

Conley v. Gbson, 355 U S. 41, 47 (1957) (enphasis added). In

other words, the plaintiff need only "give the defendant fair
notice of what the plaintiff's claimis and the grounds upon whi ch
it rests.” 1d. (enphasis added).

When considering a notion to dismss a conplaint for failure

to state a claimunder Federal Rule of Civil Procedure 12(b)(6),?

s Rul e 12(b)(6) provides that:
Every defense, in law or fact, to a claimfor relief in any pleading

. shall be asserted in the responsive pleading thereto if one is
requi red, except that the follow ng defenses nay at the option of

8



this Court nust "accept as true the facts alleged in the conpl ai nt
and all reasonable inferences that can be drawn from them
Di sm ssal under Rule 12(b)(6) . . . is limted to those instances
where it is certain that no relief could be granted under any set

of facts that could be proved.” Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Cir. 1990) (citing Ransom v. Mrrazzo, 848

F.2d 398, 401 (3d Cir. 1988)); see HJ. Inc. v. Northwestern Bel

Tel. Co., 492 U. S. 229, 249-50 (1989). The court will only dism ss
the conplaint if ""it is clear that no relief could be granted
under any set of facts that could be proved consistent with the
allegations.'™ H.J. Inc., 492 U S. at 249-50 (quoting H shon v.

King & Spal ding, 467 U.S. 69, 73 (1984)).

C. Defendants’ Counterclains

1. Count |: Fraudul ent M srepresentation

It is well settled that one who fraudulently nmakes a
m srepresentation of fact or law for the purpose of inducing
another to act or refrain fromacting in reliance in a transaction
is liable to the other for the harm caused by the justifiable

reliance upon the m srepresentation. Smth v. Renaut, 387

Pa. Super. 299, 564 A . 2d 188 (1989) (citing Shane v. Hoffmann, 227

Pa. Super. 176, 324 A 2d 532 (1974), overruled in part on other

t he pl eader be made by notion: . . . (6) failure to state a claim
upon which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



grounds by, 508 Pa. 553, 560, 499 A 2d 282, 286 (1985)). To state
a cause of action for fraud, the plaintiff is required to
establish: (1) msrepresentation; (2) a fraudulent utterance
thereof; (3) an intention by the maker that the recipient wll
thereby be induced to act; (4) justifiable reliance by the
reci pient upon the msrepresentation; and (5) danmage to the

recipient as the proxinmte cause. Wodward v. Dietrich, 378

Pa. Super. 111, 548 A 2d 301 (1988) (quoting Delahanty, supra ).
In his notion, Plaintiff raises two issues regarding
Def endants’ counterclaimfor fraudul ent m srepresentation. First,
Plaintiff contends that Count | of Defendants’ Counterclai m“wholly
fails to conply with [Federal Rule of G vil Procedure] 9(b).”
(Pl.”’s Mem at 5.) Second, Plaintiff asserts that Defendants’
fraudul ent m srepresentation claim fails to state a clai m under
appl i cabl e Pennsyl vania | aw. For both argunents, the Plaintiff
concludes that Count | of Defendants’ Counterclaim should be
di sm ssed pursuant to Federal Rule of G vil Procedure 12(b)(6).
Federal Rule of G vil Procedure 9(b) provides that:
In all avernments of fraud or m stake, the circunstances
constituting fraud or mstake shall be stated wth
particularity. Malice, intent, know edge, and other
condition of mnd of a person may be averred generally.
Fed. R Cv. P. 9(b). The Third Crcuit has noted that in applying
Rul e 9(b), "focusing exclusively onits 'particularity' |anguage is

too narrow an approach and fails to take account of the general

sinplicity and flexibility contenplated by the rules.” Seville
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| ndus. Mach. Corp. v. Southnost Mach. Corp., 742 F.2d 786, 791 (3d

Cir.1984). Instead, the Third Grcuit explained that:

Rul e 9(b) requires plaintiffstoplead wwth particularity
the "circunstances" of the alleged fraud in order to
pl ace the defendants on notice of the precise m sconduct
wi th which they are charged, and to saf eguard defendants
agai nst spurious charges of immoral and fraudul ent
behavior. It is certainly true that all egati ons of "date,
pl ace, or time" fulfill these functions, but nothing in
the rule requires them Plaintiffs are free to use
al ternative neans of injecting precision and sone neasure
of substantiation into their allegations of fraud.

Id.; see also In re Meridian Secs. Litig., 772 F.Supp. 223, 229

(E. D. Pa. 1991) (discussing specificityrequirenentsinfraudclain).
Wth regard to clains of msrepresentation, the Third Crcuit has
further expl ai ned that the conpl aint need not describe the precise
words used; it is sufficient if the conplaint "describes the nature
and subject of the alleged m srepresentation.” |d.

Plaintiff submts that the allegations in Count | of
Def endants’ Counterclaimfail to state the tinme, place, or content
of the alleged fraudul ent m srepresentations by Kiffin. Plaintiff
further contends that, w thout any supporting evi dence, Defendants’
claim for fraudulent msrepresentation is not sufficient to
withstand Rule 9(b)’s particularity requirenents. Plaintiff,
however, relies on no authority for this contention.

Count | of Defendants’ Counterclaimprovides as foll ows:

Kiffin (i) was and is not financially credible, (ii)

fail ed and/or otherwi se refused to materially contribute

a portion of the capital necessary to open and operate

VC, (iii) failed and/or otherwise refused to obtain
investors for additional capital required to open and

11



operate VC, (iv) failed and/or otherwise refused to
secure financing for additional funds required to open
and operate VC, and (v) failed and/or otherw se refused
to use his best and diligent efforts to help open and
operate VC ... Solely as a result of Kiffin's acts ...
Def endants, jointly and/or severally, have sustained
pecuni ary losses in an anount in excess of $100, 000. 00
Kiffin s acts and/ or om ssi ons herei nbef ore descri bed
were wllful and/or wanton and/or reckless and/or
out r ageous and/ or cont enpt uous of Defendants’ rights, and
Defendants are entitled to punitive damages.
(Defs.” Answer and Countercl. 9§ 110-12.) The Court finds the
al l egations i n Def endants’ Counterclai msufficient under Rule 9(b).
The nature and subject of the alleged m srepresentation are nore
precise than those alleged in Seville. Defendants allege that
Kiffin promsed them that he (1) was financially credible, (2)
could and would contribute a nmaterial portion of the capital
necessary to open and operate VC, (3) could and would obtain
investors for additional capital required to open and operate VC,
(4) could and woul d secure financing for additional funds required
to open and operate VC, and (5) would use his best and diligent
efforts to hel p open and operate VC. (Defs.’ Answer and Countercl.
9 107.) At the tines Kiffin nmade the prom ses to the Defendants,
he (1) knew and/or should have known that the these prom ses were
false, and (2) made the promses with the intent of inducing
Def endants to enploy and grant Kiffin a nenbership interest in VC
(ILd.) Defendants contend that they relied on Kiffin's prom ses and

were, as a result, danaged. (ILd. ¥ 108.) Furt hernore, they

contend that Kiffin' s acts were willful and wanton. (l1d. § 112.)

12



The Court concludes that these allegations gives the Plaintiff
sufficient notice of the exact m sconduct wth which he i s charged.

Accordingly, the Plaintiff’s notion is denied in this respect.

13



2. Count 11: Negligent M srepresentation

The elenments which nust be proven for a negligent
m srepresentation claimare: (1) a msrepresentation of a materi al
fact; (2) t he representor must ei t her know  of t he
m srepresent ati on, must nmake the msrepresentation wthout
knowl edge as to its truth or falsity or nust neke the
representati on under circunstances in which he ought to have known
of its falsity; (3) the representor nust intend the representation
to induce another to act onit; and (4) injury nust result to the
party acting in justifiable reliance on the m srepresentation.

G bbs v. Ernst, 538 Pa. 193, 210, 647 A 2d 882, 889 (1994); see

Rest atenent (Second) of Torts 8 552. Negligent m srepresentation
differs fromintentional m srepresentation in that to commt the
former, the speaker need not know his or her words are untrue, but
must have failed to make reasonabl e investigation of the truth of
t hose words. G bbs, 538 Pa. at 210, 647 A2d at 889.

Plaintiff asserts that “Count Two (2) of Defendants’
Counterclaim sinply fails to state a claim for negligent
m srepresentation.” (Pl.’s Mem at 6.) Count Two of Defendants’
Count ercl ai m provi des that:

Kiffin (i) was and is not financially credible, (ii)

fail ed and/or otherw se refused to materially contribute

a portion of the capital necessary to open and operate

VC, (iii) failed and/or otherwise refused to obtain

investors for additional capital required to open and

operate VC, (iv) failed and/or otherwi se refused to

secure financing for additional funds required to open
and operate VC, and (v) failed and/or otherw se refused

14



to use his best and diligent efforts to help open and
operate VC ... Solely as a result of Kiffin s acts ...
Def endants, jointly and/or severally, have sustained
pecuniary losses in an anmnount in excess of $100, 000. 00

Kiffin' s acts and/ or om ssi ons herei nbef ore descri bed
wer e negligent.

(Defs.” Answer and Countercl. qY 114-16.) For the reasons stated
above, the Defendants have given the Plaintiff fair notice of what
the Defendants’ negligent msrepresentation claim is and the

grounds upon which it rests. See supra Part 11.C 1. a.

Accordingly, Plaintiff’'s notion to dism ss Count Il of Defendants’

Counterclaimis deni ed.

3. Count 11l: Fraud and Deceit

A plaintiff claimng fraud and deceit nust establish the
followng elenents: 1) a representation; 2) which is material to
the transaction at hand; 3) nade falsely, with know edge of its
falsity or recklessness as to whether it is true or false; 4) with
the intent of m sleading another intorelyingonit; 5) justifiable
reliance on the m srepresentation; and 6) injury proxi mately caused

by the reliance. See G bbs, 647 A 2d at 889; WIlson v. Donega

Mut. Ins. Co., 410 Pa. Super. 31, 598 A 2d 1310, 1315 (Pa. Super.

1991). In addition, a plaintiff nust establish fraud through

"clear, precise and convi nci ng" evidence. Yoo Hoo Bottling Co. of

Pennsylvania, Inc. v. Leibowitz, 432 Pa. 117, 247 A. 2d 469, 470

(Pa. 1968); see Gerfinv. Colonial Snelting and Refining Co., Inc.,

374 Pa. 66, 97 A.2d 71, 74 (1953) ("cl ear, precise and indubitable"
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evidence); New York Life Ins. Co. v. Brandwene, 316 Pa. 218, 172

A. 669, 669 (1934) ("clear and satisfactory" evidence).

In his notion, Plaintiff asserts that Count |1l of Defendants’
Counterclaim fails to satisfy the particularity requirenents of
Rule 9(b). (Pl.’s Mem at 7.) Count 11l of Defendants’
Count ercl ai m provi des as fol | ows:

Kiffin's failure and/or refusal to sue his best and

diligent efforts to help open and operate VC prior to

termnation or Kiffin's enploynent while, at the sane
time, taking conpensation and other consideration from

Def endants, jointly and/or severally, as well as a

menbership interest in VC constituted fraud, deceit and

obtaining wongfully and wunjustifiably nonies and
personal property from Defendants, jointly and/or
several ly, under fal se pretenses ... Kiffin s acts and/or

om ssions hereinbefore described were wllful and/or

want on and/ or reckl ess and/or out rageous and/or

cont enptuous of Defendants’ rights, and Defendants are
entitled to punitive damages.

(Defs.” Answer and Countercl. Y 118-19.)

Def endants base their fraud and deceit claim on Kiffin's
“claim to a ‘nenbership interest’ in VC Restaurants, LLC and
illegally obtained the ‘proprietary materials’ which Kiffin has yet
to return ....” (Defs.” Resp. at 15.) Def endants aver that
Plaintiff intended for Defendants to rely on the statenents and
knew or shoul d have known the representations were false. (Defs.’
Answer and Countercl. 9§ 107.) Def endants also claim they
reasonably relied on the statements and were injured thereby.
(Defs.” Answer and Countercl. ¥ 108.) As this Court has found t hat

Def endants have sufficiently pleaded their claim of fraudul ent

16



m srepresentation, it also finds that Defendants have sufficiently
pl eaded their claim of fraud and deceit. Accordingly, the
Plaintiff’s notion pursuant to Rule 12(b)(6) to di sm ss Defendants’

fraud and deceit claimis denied.

4. Count |V: Defamation

In an action for defamation, a plaintiff nust prove: (1) the
def amatory character of the conmunication, (2) publication by the
defendant, (3) its application to the plaintiff, (4) understanding
by the recipient of its defamatory neaning, (5) understandi ng by
the recipient of it as intended to be applied to the plaintiff, (6)

special harmto the plaintiff, and (7) abuse of a conditionally

privileged occasion. Jones v. Snyder, 714 A 2d 453, 455 n.6 ( Pa.
Super. 1998).

Plaintiff clains that Defendants’ claimfor defamation should
be dism ssed for failure to state a clai mupon which relief can be
granted. Count |1V of Defendants’ Counterclaimstates that:

On and after August 7, 1998, Kiffin made and uttered

def amat ory statenents per se (the “Def amat ory
Statenents”) to third parties concerning Barshak and
Unterneyer including, wthout I|imtation, that (1)

“Barshak cheated nme,” (ii) “Barshak is a thief,” (iii)
“Barshak isaliar,” (iv) “Unterneyer stole ny interest,”
and (v) “Unterneyer is Barshak’s new gigolo” ... At the
times Kiffin made the Defamatory Statenents, Kiffin knew
and/ or shoul d have known that the Defamatory Statenents
were fal se.

(Defs.” Answer and Countercl. 1Y 121-22.) Defendants also all ege

that their reputations suffered and other damage resulted from
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Kiffin's Defamatory Statenments. (ld. ¥ 123.) Finally, Defendants
contend that Plaintiff’'s statenments were willful and wanton. (ld.
1 124.) Because the Court finds that Count |V of Defendants

Counterclaim sufficiently pleads a claim for defamation, the

Plaintiff’s notion is denied in this regard.

5. Count V: Invasion of Privacy

In Pennsylvania, a violation of the right of privacy is an

actionable tort. See Vogel v. WT. Gant Co., 458 Pa. 124, 327

A.2d 133 (1974); Bennett v. Norban, 396 Pa. 94, 151 A 2d 476

(1959). "The gist of privacy is the sense of seclusion, the w sh

to be obscure and alone, and it is a trespass to abuse these

personal sensibilities.” Bennett v. Norban, 396 Pa. at 99, 151
A.2d at 479. The right of privacy is a qualified right to be |et
alone; but to be actionable, the alleged invasion of that right

nmust be unl awful or unjustifiable. Lynch v. Johnston, 76 Pa. Commw.

8, 463 A 2d 87 (1983). An action for invasion of privacy is
conprised of four distinct torts: (1) intrusion upon seclusion

(2) appropriation of name or likeness, (3) publicity given to
private life and (4) publicity placing the personin a false light.

Marks v. Bell Tel. Co. of Pa., 460 Pa. 73, 331 A 2d 424 (1975);

Vogel v. WT. G ant Co., supra.

Inthis case, Defendants' privacy claimis for publicity given
to private life based on 8 652D of the Restatenent (Second) of

Torts. The elenents of the tort are: (1) publicity, given to (2)
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private facts, (3) which would be highly offensive to a reasonabl e
person and (4) is not of legitimte concern to the public. See

e.qg., Brown v. Mullarkey, 632 S.W2d 507 (Mb. App. 1982); Forsher

v. Bugliosi, 26 Cal.3d 792, 163 Cal.Rptr. 628, 608 P.2d 716 (1980).

The el enent of "publicity” requires that the matter i s made public,
by comrunicating it to the public at large, or to so many persons
that the matter nust be regarded as substantially certain to becone
one of public know edge. Restatenent (Second) of Torts 8§ 652D,

comrent a. Wlls v. Thomas, supra. Di scl osure of information to

only one person is insufficient. Nagy v. Bell Tel. Co. of Pa.

supra. See also Vogel v. WT. G ant Co., supra (disclosure to four

persons held insufficient).

In his notion, the Plaintiff clains that Defendants fail to
all ege any facts which support a claim for invasion of privacy.
This Court nmust agree. Count V of Defendants’ Counterclaimstates
t hat :

Kiffin's conduct hereinbefore described constitutes an

i nvasi on of privacy of both Barshak and Unternmeyer with

respect to their private affairs which is highly

of fensive to a reasonable person and not of legitimate

concern to the public.

(Defs.” Answer and Countercl. Y 126.) Defendants al so all ege t hat
Plaintiff’s statenents were will ful and caused t hemextrene danage.
(ILd. at 127-28.) The Court finds that the Defendants have fail ed

to specify any facts whi ch support any unreasonabl e publicity given

by Kiffin to Defendants’ private life, or any publicity by Kiffin
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t hat woul d unreasonably place Defendants in a false |ight before
the public. The Defendants indicate that Kiffin nmade statenents to
“third parties.” (Defs.” Answer and Countercl. § 121.) These
statenents alone are insufficient to establish publicity. See

Nagy, supra. See also Vogel, supra. Accordingly, Plaintiff’s

motion is granted with respect to Defendants’ counterclaim for

i nvasi on of privacy.

6. Count VI: Intentional Infliction of Enotional D stress

Count VI purports to state a claimfor intentional infliction
of enotional distress. (Defs.’” Answer and Countercl. {1 129-32.) As

indicated in Field v. Philadel phia Electric Co., 388 Pa. Super. 400,

565 A. 2d 1170 (Pa.Super.Sep. 12, 1989), a cause of action for
intentional infliction of enotional distress will |lie where the
dictates of section 46 of the Restatenent (Second) of Torts are
satisfied. 1d. at 427, 565 A 2d 1170. That section provides: "One
who by extrene and outrageous conduct intentionally or recklessly
causes severe enotional distress to another is subject toliability
for such enotional distress, and if bodily harm to the other
results fromit, for such bodily harm" Restatenent (Second) of
Torts § 46.

Thus, at the onset, the Plaintiff’s conduct nust be extrene

and outrageous. Parano v. O Connor, 433 Pa.Super. 570, 641 A 2d

607 (1994). As the Superior Court in Hunger v. Gand Cent.

Sani tation, 447 Pa.Super. 575, 670 A 2d 173 (1996) st at ed:
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It has not been enough that the defendant has acted
with an intent which is tortious or even crimnal, or
that he has intended to inflict enotional distress, or
even that his conduct has been characterized by "nmalice,"”
or a degree of aggravation which would entitle the
plaintiff to punitive damages for another tort. Liability
has been found only where the conduct has been so
outrageous in character, and so extrene in degree, as to
go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a
civilized comunity.

Id. at 583-584, 670 A.2d 173. The conduct conplained of in this

case--the Defamatory Statenents nade to third parties concerning
Barshak and Unterneyer, (see Defs.’” Answer and Countercl.
121.)--cannot be deened to be an outrageous or atroci ous act so as
to give rise to liability for the intentional infliction of
enotional distress. Accordingly, Defendants fail to state a claim
for intentional infliction of enotional distress.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK KI FFI N : CIVIL ACTI ON
V. :
ALLI SON BARSHAK, et al. : NO. 98- 4363
ORDER
AND NOW this 12t h day of April, 1999, upon

consideration of the Plaintiff’s Mtion to Dismss, or in the
alternative, for Sunmary Judgnent Regardi ng Counts One through Six
of Defendants’ Counterclaimto Plaintiff’s Conplaint (Docket No.
6), and the Defendants’ response thereto (Docket No. 8), IT IS
HEREBY ORDERED that the Plaintiff’s Mdtion for Summary Judgnent is
DENIED with leave to renew followng close of discovery, and
Plaintiff’s Motion to Dismss is CGRANTED in part and DENED in
part.

| T 1S FURTHER ORDERED t hat :

(1) Count | of Defendants’ Counterclaimis NOT D SM SSED;

(2) Count Il of Defendants’ Counterclaimis NOTI DI SM SSED;

(3) Count 111 of Defendants’ Counterclaimis NOTI D SM SSED;

(4) Count 1V of Defendants’ Counterclaimis NOTI DI SM SSED;



(5) Count V of Defendants’ Counterclaimis DI SM SSED, and

(6) Count VI of Defendants’ Counterclaimis DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



