IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK CRAI G tradi ng as FRANK : AViL ACTI ON
CRAI G AUTO BODY :

V.

JACK SALAMONE, MAYOR OF BOROUGH :
OF NORRI STOMWN : NO. 98-3685

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. April 8, 1999
Plaintiff Frank Craig (“Craig”) filed an action agai nst
t he defendant, Jack Sal anone (“Sal anone”), Myor of the Borough
of Norristown (“the Borough”), for allegedly breaching a 1994
exclusive towi ng contract, entered into by Craig and Sal anone’ s
predecessor. Craig initially filed his action only agai nst
Sal anone® in 1994 in the Del aware County Court of Conmon Pl eas,
anended the conplaint |ater that year, and then, on January 12,
1998, filed a separate conplaint against the Borough. Craig's
notion to consolidate the newy asserted cl ai magai nst the
Borough with the existing claimagainst Sal anbne was granted on
April 16, 1998. On June 19, 1998, Craig was granted | eave to
file a second anended conplaint in the consolidated action, in
whi ch he added a claimunder 42 U.S.C. 8 1983 and added the

Borough as a defendant.? Sal anone renoved the amended action to

The initial conplaint also naned Sal anbne’s attorney, Paul Vangrossi
as a defendant but he was subsequently dismn ssed.

Craig had already filed a separate action agai nst the Borough, but
stated that his notion to anend the consolidated action to add the Borough as
a defendant was done “out of an abundance of caution.” (Pl.’s Br. Supp. Mt.

to Consolidate at 3).



this court and subsequently filed a notion to dismss. ?

During
oral argunent on the notion to dismss, the court questioned the
tinmeliness of renoval and the possibility of remand. The renoval
was untinely but, absent a tinely notion to remand, no renmand was
possi bl e.

Craig tinely filed a claimagainst Sal anone; the newy
asserted 8 1983 claimrelates back to the original clains, so the
notion to dismss the 8 1983 cl aimagai nst Sal anone will be
denied. Craig also states pendent state |law clains for breach of
contract, tortious interference with prospective contractual
relations, and intentional infliction of enotional distress.

Sal anone’s notion to dismss will be denied as to the breach of
contract and tortious interference clains, and granted as to the
claimfor intentional infliction of enotional distress. The
original action was filed only against Sal anone in his
i ndividual, rather than his official capacity. Therefore the
Borough was not on notice of the 1983 claimagainst it until it
was first nanmed a defendant wel| after the statute of limtations
had run. The 8§ 1983 cl ai magai nst the Borough will be dism ssed,
as wll any pendent state law clains for |ack of an independent
basis of jurisdiction.

BACKGROUND

Crai g does business as Frank Craig Auto Body, with his

%Al t hough the renoval and notion to dismiss were filed by Sal anone only,
the sane attorney represents both Sal anmbne and t he Borough and Sal anpbne’ s
notion to dism ss raises argunments on behalf of the Borough. Although the
court woul d have preferred the notion papers be nore clear, it will regard the
notion to dism ss on behalf of both defendants.
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princi pal place of business in Norristown, Pennsylvania. (Second
Am Conpl. T 1). In Decenber, 1993, the Borough solicited bids
for a two-year exclusive towng contract. (1d. § 3). On review
of the bids submtted Craig was found the only qualifi ed,
responsi ble bidder. (ld. ¥ 5). He was awarded the contract on
January 1, 1994; (id. ¥ 6) the contract was executed that day.
(Id. T 7). Salanbne was sworn in as the new mayor of the Borough
on January 3, 1994 and repudi ated the towi ng contract
approximtely ten days later. (ld. Y 9-10). Sal anone
thereafter entered into a newtow ng contract wwth a political
supporter. (ld. ¥ 13).
DI SCUSSI ON
St andar d

In considering a notion to dism ss under Rule 12(b)(6), the
court “nust take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the pleadings, the plaintiff nay be entitled to relief.” Colburn

v. Upper Darby Township, 838 F.2d 663, 665-66 (3d Cir. 1988)

(citations omtted), cert. denied, 489 U S. 1065 (1989); see

Rocks v. Gty of Philadel phia, 868 F.2d 644, 645 (3d CGr. 1989).

The court nust decide whether “relief could be granted on any set

of facts which could be proved.” Ransomv. Marrazzo, 848 F.2d

398, 401 (3d Cir. 1988). A notion to dismss may be granted only

“if appears beyond doubt that the plaintiff can prove no set of



facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U.S. 41, 45-46 (1957).

1. The Federal C aim

This court’s federal question jurisdiction is invoked under
28 U.S.C. 8 1331 because of Craig’'s claimunder 42 U S.C. 8§
1983.* The notion to dismiss clains the § 1983 count is barred
by the statute of limtations. |[If so, the court nmay decline to
exercise jurisdiction over the state |law issues. See 28 U S.C. 8§
1367(c) (3).

A. The Tineliness of Renoval

This court questioned the tineliness of renoval; if the
federal claimwas raised in the first amended conplaint in 1994,
t hen Sal anbne’s renoval was untinmely under 28 U S.C. 8§ 1446(b).

28 U.S.C. § 1446(b) provides:

The notice of renoval of a civil action or
proceedi ng shall be filed within thirty days after the
recei pt by the defendant, through service or otherw se,
of a copy of the initial pleading setting forth the
claimfor relief upon which such action or proceedi ng
is based, or within thirty days after the service of
sumons upon the defendant if such initial pleading has
then been filed in court and is not required to be
served on the defendant, whichever period is shorter.

If the case stated by the initial pleading is not
renovabl e, a notice of renoval may be filed within
thirty days after receipt by the defendant, through

‘42 U.S.C. § 1983 provides:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory or the
District of Colunbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and | aws, shall be
liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress...
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service or otherw se, of a copy of an anended pl eadi ng,
noti on, order or other paper fromwhich it may first be
ascertained that the case is one which is or has becone
renovabl e, except that a case may not be renpoved on the
basis of jurisdiction conferred by section 1332 of this
title nore than 1 year after comrencenent of the
action.

28 U.S. C. § 1446(Db).

Sal anone did not renove this action until alnost four years
after he received notice of Craig’'s federal claimfromthe first
amended conplaint, well after the tinme for renoval permtted
under 28 U. S. C. § 1446.

Sal anone pl aces great enphasis on Ruiz v. Philadel phia

Housi ng Auth., 1997 W. 28698 (E.D. Pa. Jan. 24, 1997), in which
the court found that a civil cover sheet describing plaintiff’s
claimas “Mscellaneous - Cvil Rights,” served on defendants
W t hout acconpanyi ng conpl aint or summons, provided insufficient
notice of a federal claim Ruiz, 1997 W. 28698 at *2. The Ruiz
decision is distinguishable on its facts because the Ruiz
def endants had no inkling of the underlying factual allegations
and no way to know whether the asserted civil rights violations
were federal. 1d.

O her cases in which the court has declined to find
sufficient notice of the right to renove have involved simlarly

anbi guous clains. See, e.qg., Richstone v. Chubb Colonial Life

Ins., 988 F. Supp. 401, 403 (S.D.N. Y. 1997)(claimto “recover
noni es arising out of nonpaynment for services rendered did not

enabl e defendant to “intelligently ascertain” renovability); Akin



v. Big Three Industries, Inc., 851 F. Supp. 819, 825 (E.D. Tex.
1994) (al l egation that plaintiffs were exposed to toxic funes
“while working for the United States Air Force at Tinker Ar
Force Base” was too anbiguous to notify defendant of federal

clain); Pack v. ACand S, Inc., 838 F. Supp. 1099, 1102 (D. M.

1993) (al  egati ons of harm by exposure to asbestos did not trigger
the renoval period).

Here, in contrast, Sal anone had the benefit of two
conpl aints, the second of which described, albeit inelegantly,
the federal nature of the claimagainst him Craig s first
anmended conpl ai nt all eged that Sal anone deprived himof his
property rights, a claimthat in this factual context was clearly
predi cated on the Constitution; the first amended conpl ai nt put
Sal anone on sufficient notice that he was being sued in a civil
rights action and his right to renoval was triggered by that
notice.

However, Craig did not object to the untinely renoval within
thirty days. Since the Borough, nade a party on January 12,
1998, never renoved the action before Sal anone did so on July 16,
1998 (after the second anended conplaint was filed) renoval by
t he Borough woul d al so have been untinely. The court asked the

parties to brief whether the court had the power sua sponte to

remand if Sal anobne’s renoval was untinely. Craig and Sal anone
argued that absent a jurisdictional defect a court may not renand

an inproperly renoved action nore than thirty days after renoval.



28 U.S.C. § 1447(c); Air-Shields, Inc. v. Fullam 891 F.2d 63, 65

(3d Gr. 1989). The court is now w thout power to remand this

action to state court sua sponte.

B. Statute of Limtations

Craig’'s initial conplaint stated clains for breach of
contract and tortious interference wth contractual relations and
prospective business relations. Several nonths later, Craig
filed his first anmended conplaint, clarifying the allegations
asserted in his initial conplaint. Although Craig did not
specifically cite 42 U S.C. 8§ 1983, it was reasonably clear from
the allegations of the anmended conplaint that a 8§ 1983 cl ai m was
made. Craig asserted that Sal anone “enbarked on a canpai gn of
harassnent and official intimdation of Plaintiff,” (First Am
Conpl. 9 34), and concluded his anended second count by clai mng
t hat Sal anone “interfered with Plaintiff’s contract and have
unl awful |y deprived himof property rights related thereto, said
actions are outrageous, without justification, based in political
vendetta and bias, and are in blatant disregard of Plaintiff’s
rights.” (lLd. ¥ 37).

The appropriate inquiry is whether the facts alleged in the

conplaint are sufficient to state a deprivation of a

constitutional right. See Colburn, 838 F.2d at 667. Paragraph

thirty-seven in the first anmended conpl aint, although scarcely a
nodel of the clear pleading standards contenpl ated by Federal
Rule of Civil Procedure 8, was sufficient to notify Sal anone t hat

v



a 8§ 1983 or other federal claimwas being filed against him °®

Sal anone has noved to dismss the § 1983 claim Craig

al l eges that the defendant Borough entered into a contract with
plaintiff, breached the contract with inproper notive, and
deprived plaintiff of his protected property interest in the
contract. None of the underlying facts are in dispute and, as a
“contract with a state entity can give rise to a property right

protected under the Fourteenth Amendnent,” Unger v. National

Residents Matching Program 928 F.2d 1392, 1397 (3d Cr. 1991),

the facts alleged are sufficient to state a §8 1983 claim See,

e.qg., Blackwell v. NMayor and Conmi ssioners of Delmar, 841 F

Supp. 151, 154-55 (D. Md. 1993)(recogni zing the possibility for a
due process claimfor the breach of a public contract). Sal anpbne
first had notice of the 8 1983 claimwhen Craig’'s first anended
conplaint was filed and served in My, 1994. This cl ai mwas
brought within the statute of limtations; the notion to dismss
Craig’'s § 1983 claimwill be denied. ®

C. The Borough as Def endant

In both a separate conplaint and in his Second Arended

°8 1983 clainms are not brought against private actors, but only those
acting “under color of state law.” Although a nmunicipal official, such as
Sal anone, can be expected to have at |east a passing famliarity with the type
of liability to which his office exposes him this court does not base its
decision on this presunption as “the issue is not what the defendant knew, but
what the rel evant docunent said.” Rowe v. Marder, 750 F. Supp. 718, 721 (WD
Pa. 1990), aff’'d, 935 F.2d 1282 (3d Cr. 1991).

®Mor eover, as “the claimor defense asserted in the amended pl eadi ng
arose out of the conduct, transaction, or occurrence set forth or attenpted to
be set forth in the original pleading,” the clainms in Craig’ s second anended
conplaint relate back to the filing of the first amended conplaint. Fed. R
Cv. P. 15(c)(2).
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Conpl ai nt, Craig added the Borough as a defendant, although the
clai ns asserted agai nst the Borough are not clear. Watever the
clainms, whether they are barred by the statute of |imtations
depends on whether the clains relate back to the initial or the
first anended conpl ai nt agai nst Sal anone. The Borough woul d have
been on notice if Sal anbne were sued in his official capacity
because such an action, as distinguished froman action agai nst
Sal anone in his individual capacity, would have been in effect an
action agai nst the Borough itself. An official-capacity suit is
the same as a suit against the office that the official
represents; it seeks relief fromthe state or local entity. See

Kentucky v. Graham 473 U. S. 159, 165-66 (1985). An individual -

capacity suit alleges wongful conduct taken under color of state
| aw and seeks relief fromthe defendant personally.

It is not stated in either the initial or first anended
conpl ai nt whether Craig brought his action agai nst Sal anone in
his individual or official capacity. Wen the conplaint is
unclear, a district court should “look to the conplaints and the
‘course of proceedings’” to determne in what capacity the

defendant is being sued. Melo v. Hafer, 912 F. 2d 628, 635 (3d

Cr. 1990), aff’'d, 502 U S 21 (1991)(quoting Gaham 473 U. S. at
167 n.14). Inportant factors to consider include the allegations
in the conplaint, the nature of the relief sought, and

affirmati ve defenses rai sed. See Melo, 912 F.2d at 635-37;

G egory v. Chehi, 843 F.2d 111, 119-20 (3d Cr. 1988); Biggs V.

Meadows, 66 F.3d 56, 61 (4th Cr. 1995).
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The caption to the initial and first anmended conplaints
nanmes “Jack Sal anone, Mayor of the Borough of Norristown.” Sone
courts have | ooked to this statenent of title as indication of an

official capacity suit, see Davoll v. Wbb, 943 F. Supp. 1289,

1295 (D. Colo. 1996)(a caption reading “Wellington Wbb, in his
capacity as the Mayor of the Cty,” clearly stated an official-
capacity claim, but the title nmerely reflects Sal anone’s
position as one “under color of state law,” a prerequisite to any

8§ 1983 claim See Melo, 912 F.2d at 636; Pieve-Marin, 967 F.

Supp. at 671.

Craig makes no allegation in his initial or first amended
conpl ai nt of any unconstitutional policy, custom or practice
made or inplenented by Sal anbne. Muinicipal liability nust be
predi cated on an official policy, practice, or customof the
muni ci pality, not the doctrine of respondeat superior. See

Monell v. Departnent of Soc. Servs. of New York, 436 U S. 658,

691 (1978). In both Craig’'s initial conplaint and first anended
conpl aint, he alleged only that Sal anone “acted by, through,
pursuant and in concert with his attorney, Paul Vangrossi to
nullify and void Plaintiff’s contractual rights.” (Conpl. Y 15;
First Am Conpl. ¥ 18).7 This strongly suggests Craig did not

'Craig filed a separate action against the Borough in January, 1998 and,
in his second anended conpliant, added the Borough as a defendant. This
bol sters the conclusion that Craig’'s earlier conplaints were agai nst Sal anone
in his individual capacity only; if Craig had previously intended to sue
Sal anrone in his official capacity, the separate action and addition of the
Bor ough woul d have been redundant. 1In his Mtion for Leave to Arend the
Conmplaint, Craig stated that he intended to sue Sal anone in his official
capacity, but wanted to add the Borough as a proper party anyway. (Pl's Mot.
to Amend Conpl. 1Y 4-8). Apparently, Craig retained new counsel shortly
bef ore addi ng the Borough and the new counsel recognized the previous
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intend to sue Salanone in his official capacity. See Biggs, 66

F.3d at 61; Mbrton v. City of Little Rock, 934 F.2d 180, 183-84

(8th Cr. 1991); H Il v. Shelander, 924 F.2d 1370, 1373 (7th Cr.

1990); Pieve-Marin v. Conbas-Sancho, 967 F. Supp. 667, 671

(D.P.R 1997).

Crai g sought punitive damages from Sal anone. Punitive
damages are not available if Sal anobne was sued in his officia
capacity because punitive damages are not recoverabl e agai nst
| ocal governnments. This claimfor relief further supports the

conclusion that Craig sued Sal anone only in his individual

capacity. See Kentucky v. Graham 473 U. S. 159, 167 n.13 (1985);
Chehi, 843 F.2d at 119-20; Shabazz v. Coughlin, 852 F.2d 697, 700

(2d Cr. 1988).

In his answer to the first anended conpl aint, Sal anone
asserted eighteen affirmative defenses. (Ans. 1Y 38-55). The
| ast two of these clained that “Mayor Salanobne is imune from
plaintiff’s clains,” (id. ¥ 54), and that “Mayor Sal anone’s
actions and/or om ssions were privileged.” (ld. T 55). Raising
the defense of imunity suggests Sal anone’ s awareness of a claim
brought against himin his individual capacity, as the defense of
qualified immunity is available only for officials acting in

their individual capacity. See Brandon v. Holt, 469 U S. 464,

472-73 (1985). The nature of the affirmative defenses, the

oversight in pleading. (Pl.’s Br. Supp. Mdt. Consolidate at 3). As
regrettable as this previous oversight m ght have been, it does not change the
fact that, by all discernable nmeasures, Sal anone was sued in only his
i ndi vidual capacity in Craig’'s original and first amended conpl ai nts.
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allegations in the conplaint, and the nature of the relief sought
denmonstrate that Craig filed suit against Sal anone in his
i ndi vi dual capacity only.

Therefore, the Borough did not becone a defendant until
Craig filed a separate action against it, after the statute of
limtations had run. The Borough nmay only be added as a
defendant if the clains against it relate back under Federal Rule
of Gvil Procedure 15(c):

An anmendnent of a pleading relates back to the date of
t he original pleadi ng when

(1) relation back is permtted by the | aw t hat
provides the statute of limtations applicable to the
action, or

(2) the claimor defense asserted in the anended
pl eadi ng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in
t he original pleading, or

(3) the anmendnent changes the party or the nam ng of
the party against whoma claimis asserted if the
foregoing provision (2) is satisfied and, within the
period provided by Rule 4(nm) for service of the summons
and conplaint, the party to be brought in by amendnent
(A) has received such notice of the institution of the
action that the party will not be prejudiced in
mai ntai ning a defense on the nerits, and (B) knew or
shoul d have known that, but for a m stake concerning
the identity of the proper party, the action would have
been brought agai nst the party.

Fed. Rule Cv. P. 15(c).

The cl ai m agai nst the Borough arises out of the sane conduct
set forth in the earlier conplaints, but the Borough woul d not
have known that Craig intended to bring an action against it, and
woul d be prejudiced by joinder nore than four years after the

expiration of the statute of limtations. Cf. Urutia v.

Harri sburg County Police Dep’t, 91 F.3d 451, 457-58 (3d GCr.
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1996) (perm tting anendnent to all ow nam ng of individual police
of ficers as defendants when the original conplaint was fil ed

agai nst the police departnent only); Spell v. MDaniel, 591 F.

Supp. 1090, 1098 (E.D.N.C. 1984) (granting |leave to anend
conplaint to add a claimthat city had policy of condoning police
m sconduct when city was al ready naned as a defendant, was on
notice of the allegations against it, and would not be prejudiced
by the anendnent).

The Borough was not nanmed a defendant in the original or
first anended conplaint; it was not on notice of the 8 1983 claim
against it within the two year statute of linmitations period. ®
“A failure of notice will prevent relation back.” 6A Charles
Alan Wight & Arthur R M Iler, Federal Practice and Procedure 8
1497 (1990). As the claimagainst the Borough does not relate
back to either the original or first anmended conplaints, the §
1983 cl ai m agai nst the Borough will be dism ssed as untinely
filed. Al other clains against the Borough will be dism ssed
for |ack of independent or supplenental jurisdiction over the
state law clainms. 28 U S.C. § 1367.

I1l1. The State Law C ai ns

Craig contends that this court may not consider Sal anbne’s

notion to dismss the state | aw cl ains because the argunents

rai sed by Sal anone were already rejected by the state court judge

8Crai g suggests that a longer statute of linitations mght apply given
t he underlying contractual nature of the 8 1983 claim but the Court of
Appeal s has already rejected this argunent as “plainly frivolous.” Kost V.
Kozakiewicz, 1 F.3d 176, 190 (3d Cir. 1993).
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when he di sm ssed Sal anone’s prelimnary objections to Craig’s
first anended conplaint and are the “law of the case.” ( See
Pl.s Br. Qop’n Def,”s Mot. to Dismss at 5-7). But dismssal of
prelimnary objections w thout opinion does not constitute “l aw
of the case” and does not preclude | ater determ nation of the

same issues in the sane litigation. See, e.qg., Gty of

Phi | adel phia v. dim 613 A 2d 613, 619 (Pa. Commw. 1992);

Wlliams v. Cty of Philadel phia, 569 A 2d 419, 421 (Pa. Commw.

1990); Farber v. Engle, 525 A 2d 864, 866-67 (Pa. Commw. 1987);

Sol ar Constr. Co., Inc. v. Departnent of Gen. Servs., 525 A 2d

28, 30 (Pa. Commw. 1987); see also Frazier v. Southeastern

Pennsyl vani a Transp. Auth., 868 F. Supp. 757, 761 (E. D. Pa.

1994) (appl yi ng Pennsyl vani a | aw) .
A. Breach of Contract

Craig’'s first claimagainst Sal anone is for breach of
contract arising from Sal anone’ s repudi ati on of the tow ng
contract. In determ ning whether a nunicipal contract wll bind
successi ve adm ni strations, Pennsylvania | aw di stingui shes
contracts invol ving governnental and proprietary functions. See

Conmmonweal th ex rel. Fortney v. Bartol, 20 A 2d 313, 314 (Pa.

1941); Moore v. Luzerne County, 105 A 94, 96 (Pa. 1918).

Governnental functions are “performed for public purposes
exclusively, and belong[] to the corporate body in its public,
political or municipal character” in contrast to proprietary
functions, that are “for the purpose of private advantage, but

the public may derive a common benefit therefrom” Falls

14



Township v. Scally, 539 A 2d 912, 914 (Pa. Commw. 1988). Only

contracts for executing proprietary functions wll bind
successi ve nuni ci pal adm nistrations. See id. at 913-14.

The distinction between governnental and proprietary
contracts is not always clear, but as a general rule those
functions that have been traditionally reserved to governnent al
bodi es al one are deened governnental and those historically
performed by private entities are considered proprietary. See

Janice C. Giffith, Local Governnental Contracts: Escapi ng from

the Governnental /Proprietary Maze, 75 lowa L. Rev. 277, 305-16

(1990). Factors suggesting the proprietary nature of a municipa
contract include the absence of a statute conpelling the
muni ci pality to performthe function in question, traditional
performance of the function by private individuals, and the

revenue-raising nature of the function. See Associ ated

Pennsyl vani a Constructors v. City of Pittsburgh, 579 A 2d 461

540 (Pa. Commw. 1990), appeal denied, 590 A 2d 759 (Pa.

1991) (hol ding that “the sale of asphalt by the City to other
municipalities is a proprietary act. . .").
Towi ng services are a proprietary function, just as the sale

of asphalt was a proprietary function in Associ ated Pennsylvani a.

No statute conpels the Borough to tow illegally parked vehicles?®

°Sal anmone points to the Borough's power, under 53 Pa. Cons. Stat. Ann. §
46202 (1966 & Supp. 1998) to renpbve “public nuisances” such as illegally
parked vehicles. (Def.'s Mdt. to Disnmiss at 12). § 46202 enunerates a

partial list of the powers that a Borough has ranging fromthe ability of the
Borough to prohibit the keeping of hogs, id. at (12), to the ability to
contract for police and fire protection. 1d. at (35). § 46202 is a broadly

wor ded provision describing some of the Borough’s powers, not a statutory

15



and tow ng services are routinely perfornmed by private entities.
Al t hough the tow ng services contract with Craig was not revenue-
rai sing, the Borough woul d have saved noney because the contract
provided free towi ng services for nunicipal vehicles. (See Pl.’s
Mt. in Cop'n to Def.’s Mot. to Dismss at 11). Two state courts
consi dering the issue have concl uded that a nunicipal tow ng
contract serves a proprietary rather than governnental function

See Thomas v. Hilburn, 654 So.2d 898, 902 (M ss. 1995); Daly v.

Stokell, 63 So.2d 644, 645 (Fla. 1953)(en banc).

Sal anone argues that even if the tow ng contract is deened
proprietary, it is still not enforceabl e against Sal anone as it
is in contravention of the Borough’s Hone Charter. (Def.’s Mt.
to Dismss at 13-14). Interpretation and application of the
Borough’s Hone Charter are not appropriately decided on a notion
to dismss. Taking Craig’s allegations as true, it is not clear
the contract was invalid. The notion to dismss the breach of
contract claimw |l be denied. *

B. Tortious Interference with Prospective Contractual
Rel ati ons

Craig all eges that Sal anbne, by breaching the excl usive
towi ng contract, tortiously interfered with the nunerous
prospective contracts Craig woul d have nade with the individuals
whose vehi cl es he woul d have towed. Tortious interference with

prospective contractual relations has been | ong been acti onabl e.

mandat e.

“This denial is without prejudice to a subsequent notion for summary
j udgrment pursuant to Federal Rule of Civil Procedure 56.

16



See Garrett v. Taylor, 79 Eng. Rep. 485 (1621).

Under Pennsylvania law, this claimrequires proof of the
following four elenents: “(1) a prospective contractual
relation; (2) a purpose or intent to harmthe plaintiff by
preventing the relation fromoccurring; (3) the absence of
privilege or justification on the part of the defendant; and (4)
t he occasioning of actual damage resulting fromthe defendant’s

conduct.” Nathanson v. Med. Coll ege of Pennsylvania, 926 F.2d

1368, 1392 (3d Cir. 1991); Thonpson Coal Co. v. Pike Coal Co.,

412 A 2d 466, 471 (Pa. 1979). '

Craig bases his claimfor tortious interference with
prospective business relations on the series of contracts that he
woul d have entered into with the individuals whose vehicles he
woul d have towed under the municipal contract. ( See Second Am
Conpl. 9 25). The Pennsylvania “econom c | oss doctrine”
forecloses an action in tort for economc loss resulting froma

breach of contract. See Duquesne Light Co. v. Wstinghouse El ec.

Corp., 66 F.3d 604, 618-19 (3d Cir. 1995). As such, “[t]here is
no cause of action for tortious interference where the
plaintiff’ s business relationships with third parties are
adversely affected [nerely] as a consequence of the defendant’s

breach of contractual obligations to the plaintiff.” Valley

MAl t hough courts have often blurred the distinction between tortious
interference with existing and prospective contractual relations, Pennsylvania
|l aw clearly distinguishes clains of tortious interference with an existing
contract and applies different standards to each. See Thonpson Coal, 412 A 2d
at 470-71. Craig states only a claimfor tortious interference with
prospective contractual relations.
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Forge Convention & Visitors Bureau v. Visitors's Servs., Inc. , 28

F. Supp. 2d 947, 951 (E.D. Pa. 1998)(defendant’s breach of
contract to mail pronotional nmaterial to prospective tourists and
conventioneers did not support claimfor tortious interference

W th prospective contractual relations); dazer v. Chandler, 200

A. 2d 416, 418 (Pa. 1964)(no tortious interference clai mwhen
interference wwth third-party contracts was only an “inci dental
consequence” of breach of contract).

In order to assert a tortious interference claimin addition
to a breach of contract claim a plaintiff nust show defendant’s

intent to interfere wth plaintiff’s other contracts. See Vvalley

Forge, 28 F. Supp. 2d at 951 (“Conduct by which a defendant
breaches a contract . . . nmay also support a tortious
interference claimif it is undertaken with the intention of
injuring the plaintiff’s business relationships.”)(citations
omtted).

Craig has alleged facts suggesting Salanobne’s intent to
interfere wwth his business and prospective tow ng work, but the
prospective towi ng jobs to be performed under the contract were
not thenselves contracts. Craig entered into an excl usive
contract with the Borough to tow all vehicles in the Borough at
t he Borough’s direction. The individuals whose vehicles would
have been towed woul d not have contracted with Craig; their
vehi cl es woul d have been towed wi thout their agreenent. See
Rest at ement (Second) Contracts 8 17(1)(1981) (“[FJormation of a

contract requires a bargain in which there is a manifestation of
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nmut ual assent to the exchange and a consideration.”). The only
contract Craig had with respect to this prospective tow ng work
was with the Borough, and the Borough could not have tortiously
interfered with its own contract.

However, Craig also asserts that Sal anone interfered with
the prospective contracts that m ght have been entered into with

i ndi vi dual s whose vehicles had been towed for subsequent tow ng

services. "[A]lnything that is prospective in nature is
unnecessarily uncertain . . . [there] nust be sonething nore than
a nere hope or the innate optimsmof a salesnman.” {denn v.

Poi nt Park College, 272 A 2d 895, 898-99 (Pa. 1971). Craig
cannot identify or enunerate the individuals who woul d have
subsequently contracted for his tow ng services, but he all eged
that his prior experience towng for the Borough resulted in
“ancillary work derived fromthe tow ng jobs.” (Second Am
Compl . 1 26).

This allegation is sufficient to withstand a notion to

dismss. See KBT Corp., Inc. v. Ceridian Corp., 966 F. Supp.

369, 376 (E.D. Pa. 1997)(denying notion to dismss when plaintiff
had “al |l eged the existence of a nechanismthat would bring in new

busi ness on a regular basis”); see also Ebeling & Reuss, Ltd. v.

Swarovski Int’l Trading Corp., 1992 W. 211554, *7 (E.D. Pa. Aug.

24, 1992) (Shapiro, J.) (“Plaintiff nust prove a reasonable
probability that the contract woul d have been executed.”).
Craig's claimfor tortious interference with prospective

contractual relations, as it relates to the prospective contracts
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that Craig would have |ater entered into with individuals whose
vehicl es he towed by contract with the Borough, survives the
motion to dismss.

C. Intentional Infliction of Enotional Distress

Craig clainms that Sal anone, by intentionally and publicly
repudi ating the towing contract with Craig, caused himto suffer
enotional distress. The tort of intentional infliction of
enotional distress is avail able when a defendant engages in
conduct that is deliberate or reckless, extrene and outrageous,

and that causes severe enptional distress. See Cox v. Keystone

Carbon Co., 861 F.2d 390, 395 (3d Cr. 1988); Bedford v.

Sout heastern Pa. Trans. Auth., 867 F. Supp. 288, 297 (E.D. Pa.

1994). The conduct conpl ai ned of nust be “so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly

intolerable in a civilized comunity.” dark v. Township of

Falls, 890 F.2d 611, 623 (3d G r. 1989). The allegations of
Craig’'s conplaints do not satisfy this stringent standard and
this claimw |l be dism ssed.

This dismssal is without prejudice to awardi ng possible
enotional distress danmages arising fromCraig’'s claimfor
tortious interference with plaintiff’s prospective business

relations, see Shiner v. Mriarty, 706 A 2d 1228, 1238-39 (Pa.

2To recover damages for tortious interference with these prospective
contracts, Craig will have to establish the approxi mate nunber and val ue of
| ost contracts by proof of his experience under prior tow ng contracts.
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Super. 1998)," or fromCraig's § 1983 claim See Gavely v.

Cty of Philadelphia, 1998 W. 47289, *5 (E.D. Pa. Feb. 8, 1998)

(“Conpensat ory damages are available to an individual under 42
U S C S 1983 for enotional distress caused by a violation of
plaintiff's legal rights.”)(Shapiro, J.).
CONCLUSI ON

Craig has filed three conpl aints agai nst Sal anone for breach
of an exclusive tow ng contract with the Borough. In his first
anended conplaint, Craig stated a tinely 8 1983 cl ai m agai nst
Sal anone, in his individual capacity only. Salanpbne did not
renove this action until Craig filed his second anended
complaint. This renoval was untinely, but Craig did not tinely
nove to remand so this action remains in this court.

The first amended conplaint stated a cl ai m agai nst Sal anone
in his individual capacity; the notion to disnmiss the § 1983
claimw !l be denied. The clains for breach of contract and
tortious interference with business relations survive the notion
to dismss; the claimfor intentional infliction of enotional
distress will be dismssed without prejudice to enotional
di stress danages on the other tort clains.

The Borough was not put on notice of any claimagainst it
until it was nade a defendant in a separate action |ater

consolidated with this action. Because the clains in the initial

3This stands in contrast to a straightforward breach of contract action
because a plaintiff may not ordinarily recover enotional distress danmages
arising froma breach of contract. See Rodgers v. Nationwi de Miut. Ins. Co.,

496 A 2d 811, 814 (Pa. Super. 1985).
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and first anended conpl ai nt were agai nst Sal anpbne in his

i ndi vidual capacity only, the 8§ 1983 clai m agai nst the Borough

will be dismssed as barred by the statute of limtations. The
state clai ns agai nst the Borough, |acking an i ndependent basis

for jurisdiction, will also be dismssed.

An appropriate order foll ows.

22



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK CRAI G trading as FRANK . CVIL ACTI ON
CRAI G AUTO BODY :

V.

JACK SALAMONE, MAYOR OF BOROUGH :
OF NORRI STOMN : NO 98-3685

ORDER

AND NOWthis 8th day of April, 1999, upon consideration of
Def endants’ Mdtion to Dismss, Plaintiff’s Response in
Opposi tion, Defendants’ Reply, Defendants’ and Plaintiff’'s Briefs
on the Issue of Remand, and in accordance with the attached
Menorandum it is ORDERED that defendants’ notion to dismss is
GRANTED I N PART and DEN ED | N PART:

1. The notion to dismss the §8 1983 cl ai m agai nst def endant
Jack Sal anone is DEN ED.

2. The notion to dism ss the breach of contract clai m
agai nst defendant Jack Sal anone is DEN ED

3. The notion to dismss the claimof tortious interference
W th prospective contractual rel ations agai nst defendant Jack
Sal anone i s DEN ED

4, The notion to dism ss the claimof intentional
infliction of enotional distress against defendant Jack Sal anbne
i s GRANTED.

5. Al clains against defendant the Borough of Norristown
are di sm ssed.

Norma L. Shapiro, S.J.



