IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF: © CIVIL ACTI ON
DENI SE M LEONARD © NO. 98- 6349
- BANKRUPTCY NO 98- 18095

VEMORANDUM AND ORDER

JOYNER, J. Apri | , 1999

This is an appeal fromthe October 28, 1998 Order entered by
Judge David Scholl of the United States Bankruptcy Court for the
Eastern District of Pennsylvania di schargi ng Denise M Leonard
(the “Debtor”) fromher obligation to pay her forner husband,
Kevin Leonard, the sum of $9, 036. 74. Kevi n Leonard appeal s.

For the reasons which follow, we affirm

Fact ual Backar ound

This matter has its origins in the divorce and cust ody
proceedi ngs bet ween Deni se and Kevin Leonard which were first
instituted in the Court of Common Pl eas of Chester County in
1992. In that action, which was docketed at No. 92-04562, an
Order and Final Decree was entered by the Honorable Janmes P.

MacEl ree, Il on Decenber 14, 1994 divorcing the parties and
equitably dividing their marital property 55%to the wife and 45%
to the husband. As Ms. Leonard then had nore than her
distributed share of marital property in her possession, Judge

MacEl ree ordered that she pay the sumof $9,036.74 to M.



Leonard. Al though Deni se Leonard appeal ed this decision to the
Pennsyl vani a Superior Court, that Court affirmed the Chester
County Court on Decenber 15, 1995 and no further appeals were

t aken. *

Deni se Leonard, however, never paid her former husband. As
aresult, M. Leonard was forced to file contenpt petitions with
the Chester County Court. On August 2, 1996, the debtor was
ordered by that Court to pay M. Leonard in full by no l|ater than
Decenber 14, 1996. Ms. Leonard still refused and, on June 24,
1998, Chester County Judge Mel ody found her to be in w !l ful
contenpt of the Orders of Decenber 14, 1994 and August 2, 1996
and ordered that she be incarcerated at the county prison until
she paid the noney owed. That sane date, Denise Leonard filed
her petition for bankruptcy protection under Chapter 7.

On August 9 and 10, 1998, M. Leonard filed two notions for
relief fromthe automatic stay as it applied to the state court’s
equitabl e distribution and custody orders in the Bankruptcy
Court. In addition, M. Leonard filed an adversary action
requesting that the Bankruptcy Court declare that the $9,036.74

awarded to himin equitable distribution by the Chester County

! In the custody part of the proceedings and via Order

dated Cctober 20, 1994, M. Leonard was awarded prinmary physical
custody of the parties’ only child, Evan. On May 3, 1996, Judge
MacEl ree found Ms. Leonard to be in willful contenpt of this
cust ody order, placed her on six nonths’ probation and ordered
her to pay M. Leonard $5,000.00 in counsel fees. These orders
are at i1ssue here only insofar as the appellant here chall enges
the application of the autonmatic stay to the petitions he filed
to hold his ex-wife in contenpt of them
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Court was non-di schargeabl e pursuant to 11 U. S.C. 8523(a)(15).
Following trial and hearing on the notions for relief fromthe
automatic stay on Cctober 27, 1998, Judge Scholl entered an order
on COctober 28, 1998 entering judgnent in favor of the debtor,
denying the notions for relief fromthe automatic stay and
determ ning that the $9, 036. 74 debt was di schargeabl e pursuant to
11 U. S. C. 88523(a)(15)(A). It is fromthis order that Kevin
Leonard now appeal s.

St andard of Revi ew

Under 28 U. S.C. 8158(a),

The district courts of the United States shall have
jurisdiction to hear appeal s

(1) fromfinal judgnents, orders, and decrees;

(2) frominterlocutory orders and decrees issued under
section 1121(d) of title 11 increasing or reducing the
time periods referred to in section 1121 of such title;
and

(3) with leave of the court, fromother interlocutory
orders and decr ees;

and, with |leave of the court, frominterlocutory orders and

decrees, of bankruptcy judges entered in cases and

proceedi ngs referred to the bankruptcy judges under section

157 of this title. An appeal under this subsection shall be

taken only to the district court for the judicial district

in which the bankruptcy judge is serving.

I n hearing these appeals and in review ng bankruptcy court
decisions, the district courts apply a clearly erroneous standard
to findings of fact, conduct plenary review of conclusions of |aw
and nmust break down m xed questions of |aw and fact, applying the

appropriate standard to each conponent. Meridian Bank v. Alten,

958 F.2d 1226, 1229 (3rd Gr. 1992), citing In re Sharon Stee
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Corp., 871 F.2d 1217, 1222 (3rd Cir. 1989). 2 Appeals from
decisions lifting, or refusing to lift, an automatic stay are

revi ewed for an abuse of discretion. See: Matter of Vitreous

Steel Products Co., 911 F.2d 1223, 1231 (7th Gr. 1990). See

Al so: Maritine Electric Co. v. United Jersey Bank, 959 F.2d 1194

(3rd Gr. 1991).

Di scussi on

1. D schargeability of the debt.

By his appeal, M. Leonard contends that the Bankruptcy
Court erred in finding the $9, 036.74 debt owed to himby his
former wife to be dischargeable under 11 U S.C. 8523(a)(15) and
in not granting himrelief to pursue contenpt proceedi ngs agai nst
her in the state court. Gven that the courts nust begin to
eval uate chal l enges such as that presented here with the
assunption that discharges are generally favored i n bankruptcy,
it is Appellant, as the conplaining party, who bears the burden
of proof in establishing that the debt in question is not

di schargeable. [Inre H I, 184 B.R 750, 753 (Bankr.N.D.II1.

1995), citing Gogan v. Garner, 498 U. S. 279, 111 S.C. 654, 112

2 Fed.R Bank.P. 8013 is in accord:

On an appeal the district court or bankruptcy appellate
panel may affirm nodify, or reverse a bankruptcy
judge’s judgnent, order, or decree or remand with
instructions for further proceedings. Findings of

fact, whether based on oral or docunentary evi dence,
shall not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the
bankruptcy court to judge the credibility of the

W t nesses.



L.Ed.2d 755 (1991); In re Silberfein, 138 B.R 778, 780
(Bankr.S.D.N. Y. 1992).

We begin our analysis, as did the bankruptcy court before
us, by review ng 8523(a)(15) of the Bankruptcy Code.
Specifically, that section states, in relevant part:

(a) A discharge under section 727, 1141, 1228(a), 1228(b),
or 1328(b) of this title does not discharge an individual
debtor from any debt--

(15) not of the kind described in paragraph (5) that is
incurred by the debtor in the course of a divorce or
separation or in connection wth a separation
agreement, divorce decree or other order of a court of
record, a determnation made in accordance with State
or territorial law by a governnental unit unless--

(A) the debtor does not have the ability to pay
such debt fromincone or property of the debtor
not reasonably necessary to be expended for the
mai nt enance or support of the debtor or a
dependent of the debtor and, if the debtor is
engaged in a business, for the paynent of such
expendi tures necessary for the continuation,
preservation, and operation of such business; or

(B) discharging such debt would result in a
benefit to the debtor that outweighs the
detrinmental consequences to a spouse, fornmer
spouse, or child of the debtor.

® Section 523(a)(5), in turn, reads:

(a) A discharge under section 727, 1141, 1228(a), 1228(b),
or 1328(b) of this title does not discharge an individual
debtor from any debt--

(5) to a spouse, fornmer spouse, or child of the debtor,
for alinony to, maintenance for, or support of such
spouse or child, in connection with a separation
agreenent, divorce decree or other order of a court of
record, determ nation nmade in accordance with State or
territorial |aw by a governnental unit, or property
settl ement agreenent, but not to the extent that--

(A) such debt is assigned to another entity,
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In this case, neither M. nor Ms. Leonard appears to be
di sputing that the debt at issue is one which arose out of the
court’s equitable distribution of their marital property nor is
there any argunent that the debt owed is for alinony, maintenance
or support. Consequently, we find that the debt owed by Ms.
Leonard to her ex-husband falls squarely within the paraneters of
8523(a)(15) and we therefore turn now to the question of whether
either of the two exceptions enunciated in subsections (A and
(B) of that statute have been net.

In light of the general principle underlying Section 523(a)
that debts incurred “in the course of a divorce or separation or
in connection with a separation agreenent, divorce decree or
other order of a court...” are not dischargeable, it nust be
noted that the burden of proving either (A) that the debtor does
not have the ability to pay the debt or (B) that a discharge
would result in a benefit to the debtor which woul d outwei gh the
harmto the spouse, former spouse or child if the debt were

di scharged, shifts to Ms. Leonard, as the debtor. In re Koons,

206 B.R 768, 772 (Bankr.E.D.Pa. 1997); In re Hll, supra, 184

B.R at 753-754. The “ability to pay” test focuses on whet her

the debtor’s budgeted expenses are reasonably necessary. Many

voluntarily, by operation of |law, or
otherw se....; or

(B) such debt includes a liability designated as
al i rony, mai ntenance, or support, unless such
liability is actually in the nature of alinony,
mai nt enance or support.



courts, including those in this district, are reluctant to inpose
their own val ues on the debtor, and exclude only luxury itenms and
obvi ous i ndul gences, while others have held that only those
expenses for basic needs not related to the debtor’s forner
status in society or accustoned |ifestyle should be all owed.

Inre HII, 184 B.R at 755, citing In re Navarro, 83 B.R 348,

355 (Bankr.E.D.Pa. 1988) and In re Reyes, 106 B.R 155, 157

(Bankr.N.D. 1l1. 1989). It has simlarly been held that all of
the i ncone of a debtor’s i mmedi ate household is relevant to the

debtor’s ability to pay. 1n re Koons, supra, 206 B.R at 773

citing, inter alia, Inre Celani, 194 B.R 719, 721

(Bankr . D. Conn. 1996).

Li kew se, anong the factors to exam ne in determ ning
whet her the benefit of a discharge outweighs the detrinental
consequences to the non-debtor fornmer spouse, are the incone and
expenses of both parties; whether the nondebtor spouse is jointly
liable on the debts, the nunber of dependents, the nature of the
debts, the reaffirmati on of any debts and the nondebt or spouse’s

ability to pay. Inre HIl, 184 B.R at 756.

Applying all of the foregoing to the case at bar and
followi ng review of the record on appeal, we cannot concl ude that
t he Bankruptcy Court’s findings were clearly erroneous or that
its application of the |Iaw and | egal conclusions here were
i nproper or unsupported. Indeed, it appears to this Court that
the debtor lives with her parents who provide her with sone

nonetary support, although the extent of that support cannot be
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4 W cannot determine fromthe

gl eaned fromthe record before us.
record on appeal whether Ms. Leonard is enployed or is

enpl oyabl e, what her present |iving expenses are or whether they
are reasonabl e and necessary or whether there is anyone el se who
i s dependent upon her for support. W therefore defer, as we
believe we nust, to the findings of the bankruptcy judge, who had
a presumably nore conplete record and the opportunity to see and
evaluate the credibility of the parties and the wi tnesses for
hinself. W thus can find no basis upon which to overrul e Judge

Scholl"s finding that the debtor does not appear able to pay the

appel l ant from her current inconme or assets.

4. Indeed, as Fed.R Bank.R P. 8006 nmakes clear, it is up to the
parties and the appellant in the first instance to determnm ne what
portions of the record before the Bankruptcy Court it wants this
Court to see. W therefore can only review the Bankruptcy
Court’s rulings and findings on the basis of the materials before
us. Wile the record here includes a copy of a statenent on the
debtor’s account with Prinme Bank reflecting a bal ance of

$31, 208.53 as of March 7, 1995, that same docunent shows a

bal ance of $0 as of Cctober 20, 1998. Simlarly, there is also a
copy of a check to George Finney who, we are told is the debtor’s
father, for the anmpbunt of $58,000. That check, however, is drawn
on an unidentified individual or entity s account at Crusader

Savi ngs Bank, and is dated May 15, 1992. Wile appellant argues
that this evidence, as well as the transcript froma Chester
County Court hearing on his ex-wife’'s attorney’s petition to

wi t hdraw hi s appearance on her behalf for non-paynment of counsel
fees, purport to show her ability to pay the debt, we cannot so
find. The tinme for determning a debtor’s ability to pay is as
of the time of the bankruptcy hearing, which was held in Cctober,
1998. See, e.qg., In re Koons, 206 B.R at 773 citing In re
Wlley, 198 B.R 1007, 1014 (Bankr.S.D.Fla. 1996). Wile we
woul d agree with M. Leonard (and with the Chester County Court
of Conmon Pleas) that Ms. Leonard at one tinme had the ability to
pay $9, 036.74, we cannot disagree with the finding of the
bankruptcy court that that tine has passed.
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Additionally, since M. Leonard does not take issue with the
bankruptcy court’s finding that he and his neww fe earn in
excess of $80, 000 per year, we shall apply that finding to our
deci sion here as well. In so doing, we nust therefore agree
Wi th the bankruptcy court that the benefit of a discharge to the
debtor clearly outweighs the benefits to the appellant from
deni al of a discharge. As both subsections (A and (B) to
8528(a) (15) have been satisfied here, we affirmthe finding that
t he debt is dischargeable.

2. Relief fromthe autonmatic stay.

M. Leonard al so asserts that the bankruptcy court erred in
denying his notions for relief fromthe automatic stay so as to
allow his petitions for contenpt of the equitable distribution
and custody orders to proceed in the state court. Again,
following our review of the |law and the record before us, we
cannot agree with this argunent either.

The filing of a bankruptcy petition automatically stays the
commencenent or continuation of judicial proceedings against the

debtor. 1In re Roberge, 188 B.R 366, 368 (E.D.Va. 1995). As a

general rule, the automatic stay applies to all clains, even
those that nmay be excepted fromdischarge; in this regard, the

scope of the stay is broad. 1n re Mntana, 185 B.R 650, 652

(Bankr.S.D.Fla. 1995); 11 U S.C. 8362(a). There are, exceptions,
however, and included anong these are actions or proceedi ngs for
t he establishnment or nodification of orders for alinony,

mai nt enance or support and for the collection of alinony,
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mai nt enance or support from property that is not property of the
bankruptcy estate. 11 U.S.C. 8362(b)(2)(A)(ii),(B)

Additionally, the bankruptcy court may lift the stay “for
cause.” 11 U. S.C. 8362(d)(1). Because the Bankruptcy Code
provides no definition of what constitutes “cause,” courts mnust

det erm ne when such discretionary relief is appropriate on a

case-by-case basis. 1n re Roberge, 188 B.R at 368 citing In re
Robbi ns, 964 F.2d 342, 345 (4th Cr. 1992). The courts have
recogni zed that in donestic matters it is often necessary to lift
the automatic stay, so as to facilitate a quick resolution of

donestic issues and allow the debtor a fresh start. See: Inre

Si reone, 214 B.R 537, 544 (Bankr.E.D.Pa. 1997). Anong the
factors which may be considered in determ ning whether a state
court should be allowed to decide a donestic matter, are (1)

whet her the issues in the pending litigation involve only state

| aw, so the expertise of the bankruptcy court is unnecessary; (2)
whet her nodifying the stay will pronote judicial econony and

whet her there would be greater interference with the bankruptcy
case if the stay were not lifted because matters woul d have to be
litigated in the bankruptcy court; and (3) whether the estate can
be protected properly by a requirenent that creditors seek
enforcenent of any judgnent through the bankruptcy court.

Roberge v. Buis, 95 F.3d 42 (4th Gr. 1996); In re Robbins, 964

F.2d at 345.
Here, of course, the equitable distribution proceedings

bet ween these parties were | ong ago concluded and thus the only
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i ssues pending in the state court were with respect to whether
Ms. Leonard was wi |l fully contenptuous of the Chester County
Court’s orders of May 3, 1996, August 2, 1996 and June 24, 1998
by failing to pay the $9,036.74 equitable distribution award and
$5, 000 awarded to appellant for counsel fees in enforcing the
custody order of Cctober 20, 1994. The automatic stay has
generally been applied to civil contenpt proceedings. 1Ilnre

M ckman, 1993 W. 128147 (Bankr.E.D.Pa. 1993); In re Cherry, 78

B.R 65, 69 (Bankr.E. D.Pa. 1987); In re dark, 69 B.R 885

(Bankr. E. D. Pa. 1987). |Insofar as the prem se of any contenpt

proceedi ngs ongoi ng as of the bankruptcy filing clearly invol ved

the debtor’s ability to pay the prior judgnents entered agai nst

her, we believe the bankruptcy court properly exercised its

di scretion in refusing to Iift the automatic stay in this case.
We therefore find no basis upon which to overrule the

bankruptcy court’s Order of Cctober 28, 1998 and it shall be

affirmed pursuant to the attached order
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF: © CIVIL ACTI ON
DENI SE M LEONARD © NO. 98- 6349
- BANKRUPTCY NO 98- 18095

ORDER

AND NOW this day of April, 1999, upon
consi deration of the Appeal of Kevin Leonard to the Bankruptcy
Court’s Order of COctober 28, 1998 declaring the $9,036. 74 debt
owed to Appellant by the debtor to be dischargeable, it is hereby
ORDERED t hat the Bankruptcy Court’s Order of Cctober 28, 1998 is

AFFI RVED for the reasons set forth in the precedi ng Menorandum
Opi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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