IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Davi d Gensbauer : ClVviIL ACTI ON
Pl ai ntiff, : NO. 98- CV-5323

V.
The May Departnent Stores Co.
c/o C.T. Corp. Systens,

Regi st ered Agent
Def endant .

VEMORANDUM AND ORDER

In this personal injury action, the parties agreed to
def endant’ s schedul i ng an i ndependent nedi cal exam nati on
(I.ME.) of plaintiff on April 7, 1999. By letter dated March
23, 1999, defendant infornmed plaintiff that the I.ME would be
canceled if plaintiff’s attorney insisted on being present for
the examnation. Plaintiff then filed a notion for a protective
order pursuant to Federal Rule of Cvil Procedure 26(c), to allow
the attendance of plaintiff’s counsel at the defendant’s |.ME
of plaintiff.

Federal Rule of G vil Procedure 35(a), which governs
physi cal and nental exam nations of a party, is silent on the
i ssue of the presence of counsel. Fed. R Cv. P. 35(a). The
Pennsyl vani a state courts, arnmed with the experience of
adj udi cati ng countl ess personal injury cases, have recently
anended the state rules of civil procedure to recognize the right

of a party to have an attorney present during a nedi cal



exam nation. Pennsylvania Rule of Gvil Procedure 4010(4) (i),
amended April 24, 1998, effective July 1, 1998, states:
The person to be exam ned shall have the right to have
counsel or other representative present during the
exam nation. The exam ner’s oral interrogation of the
person to be exam ned shall be [imted to matters
specifically relevant to the scope of the exam nation.
Pa. R Cv. P. 4010(4)(i).
| amaware of the rulings in this district finding that
parties have no right to have counsel or other observers present

during an exam nation. See, e.qg., Shirsat v. Mitual

Phar maceutical Co., 169 F.R D. 68 (E.D. Pa. 1996) (holding that

plaintiff was not entitled to have an observer present during
psychi atric exam nati on because it would have been a

distraction); Neunerski v. Califano, 513 F. Supp. 1011 (E. D. Pa.

1981) (holding that plaintiff has no right to have attorney

present at a psychol ogi cal exam nation). These cases, however,
i nvol ved psychol ogi cal rather than physical exam nations, which
may depend nore on “uni npeded one-on-one conmuni cati on between
doctor and patient.” Neunerski, 513 F. Supp. at 1017 (quoting

Brandenberg v. El Al Airlines, 79 F.R D. 543, 546 (S.D.N.Y.

1978)). Further, these rulings were made w thout the benefit of
t he anended Pennsylvania state rule permtting attorneys to be
present at exam nati ons.

In a diversity case such as this one, where the federal rule

is silent on the issue of attorney presence, | look to



Pennsyl vani a rul es for guidance. | am persuaded that the party
exam ned shoul d have representation during a nedical exam nation.
Al t hough, in theory, an I.ME. is to be scientific rather than
adversarial, experience suggests that it is often the latter.
The party being exam ned may have to respond to limtless
questions by a trained representative of the opposing side
w t hout check. Legal representation seens appropriate in such a
ci rcunst ance.

AND NOW this day of April, 1999, | ORDER that
plaintiff’s notion for protective order (docket entry # 6) is
CGRANTED, and plaintiff is permtted to have his counsel present

at his independent nedi cal exam nati on.

Anita B. Brody, J.
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