IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHELDON TABB, : ClVIL ACTI ON
Plaintiff, :
V.

PH LIP MORRIS, INC., et al., :
Def endant s. : NO. 98- CVv-3223

VEMORANDUM ORDER

J.M KELLY, J. APRIL 1, 1999

Presently before the Court are two Motions to Conpel filed
by various defendants in this matter. The Court held a status
conference in open court today in which oral argument was heard
on many of the issues raised in the Mdtions to Conpel. This
docunment shall serve to nenorialize the Court’s decision on al
matters raised by the Motions to Conpel, as well as serve as the
scheduling order for this matter

PRETRI AL PROCEDURES

Al'l counsel at the status conference were provided with a
docunent entitled “Pretrial and Trial Procedures Before Judge
James MG rr Kelly.” These procedures shall be in force for the
remai nder of the pendency of this matter.

MOTI ONS TO COMPEL

| ssues Addressed in Court

A Expert Reports

Plaintiff, Sheldon Tabb (“Tabb”), shall produce his expert
report to Defendants on or Before April 8, 1999. Defendants

shall Amend their expert reports and serve any anended or



suppl enental expert reports on or before May 10, 1999. Expert

di scovery shall be conpleted in this natter on or before June 11
1999. The parties shall endeavor to agree upon the dates for
expert depositions. Absent such an agreenent between the
parties, experts shall be produced for depositions upon ten

cal endar days noti ce.

B. Medi cal Records

Def endants shall provide Tabb with the results of al
objective tests perforned by Dr. Mchaels during his exam nation
of Tabb, on or before April 5, 1999. This shall include, but is
not limted to, the results of the “Mnnesota” test.

Tabb shall sign a rel ease on or before April 6, 1999, to
allow Dr. Mchaels to review Dr. Longsdorf’s records of treatnent
for Tabb. This release is to be prepared by Defendants and
forwarded to Tabb today. Dr. Longsdorf’s records are to be
forwarded directly to Dr. Mchaels. Dr. Mchaels shall review
Dr. Longsdorf’s records and if he believes that he requires any
or all of these records in order to prepare his report, he shal
i nform Def endants’ counsel who nmay then make an application to
the Court for further relief.

Def endants may take the deposition of Dr. Wagenheim The
parties shall endeavor to agree upon the date for this
deposition. Absent such an agreenent between the parties, Dr.
Wagenhei m shal |l be produced for deposition upon ten cal endar days
notice.

Tabb shall prepare, sign and forward a release to the
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Veteran’s Adm nistration on or before April 8, 1999. This

rel ease shall instruct the Veteran’s Adm nistration to forward
all records of treatnment of Tabb’s nervous anxiety to the Court.
The Court shall conduct an in canmera review of these docunents
and informthe parties which, if any, of these docunents nay be
relevant to this matter. The Defendants nmay nmake an application
to the Court that such docunents be forwarded to Dr. M chaels
under the provisions set forth previously in this Menorandum
Order for Dr. Longsdorf’s records.

C. Tabb's D aries and Cal endars

Tabb shal | produce any cal endar or diary that contains
records of his treatnent for cancer at the deposition of Dr.
Wagenhei m

1. | ssues Not Addressed in Court

A. Phillip Mrris Interrogatories

As an initial issue, Tabb contends that because Defendants
have responded to his interrogatories by reference to docunents
in a depository maintained in Mnnesota in conjunction with that
state’s tobacco litigation, he can respond to interrogatories by
referring Defendants to his deposition testinony. The option to
produce business records is set forth in Rule 33(d) of the
Federal Rules of Cvil Procedure. The Court notes that Tabb has
not suggested that Defendants are not in conpliance with Rule
33(d). The Rules allow both interrogatories, where a party is
required to answer fully, conduct a necessary investigation and

suppl enent answers, as well as depositions where a wtness’
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testinony is discovered. Answering interrogatories by reference
to deposition testinony does not achieve the |evel of disclosure
contenpl ated by the rules. Were Tabb responded nerely to refer
to deposition testinony, he has until April 20, 1999, to supply a
full, witten response.

| nterrogatory 1. Plaintiff has failed to state a basis for

his contentions. A fair reading of this interrogatory requires
Plaintiff to identify how he will place his contentions into
evidence. He is ordered to do so by April 20, 1999.

Interrogatory 2. The interrogatory requires Plaintiff to

state how he will place this contention into evidence. Plaintiff
nmust present a basis for this conclusion by April 20, 1999.

Interrogatory 4. This answer shall be provided by April 20,

1999.

Interrogatory 6. Plaintiff nust present a basis for his

conclusion by stating how he will place the basis into evidence

by April 20, 1999.

Interrogatory 7. This interrogatory asks for Plaintiff’s
mental state, and as such, his response is responsive to the
interrogatory. Any additional supporting evidence that Plaintiff
may wi sh to present at trial nust be produced by April 20, 1999.

Interrogatory 11. Tabb nust identify what evidence he

intends to present and how he intends to admt the evidence by
April 20, 1999.

Interrogatory 13. This evidence nust be produced by Apri

8, 1999.



B. Phillip Mrris Request for Production

Tabb contends that he has produced all responsive docunents.
Any addi tional docunents that Plaintiff intends to use at trial

nmust be produced by April 20, 1999.

C. Lorillard I nterrogatories

Interrogatory 1. Plaintiff shall amend this response by

April 20, 1999 to include any additional evidence that he intends
to introduce to prove his contention.

| nterrogatory 3. The Court assunes that Defendants intend

to present evidence |inking Tabb’s cancer to sources other than
snoking. |If Tabb intends to rebut Defendant’s theory, he nust
state what evidence he will use to rebut the theory by April 20,
1999.

Interrogatory 4. Tabb appears to have adequately answered
this interrogatory. O course, if he devel ops additional
information relevant to this interrogatory, he nust update his
answer .

Interrogatory 5. This interrogatory requires a yes or no

answer, which Tabb shall provide by April 20, 1999.

Interrogatory 6. For the nedical expenses, all bills nust

be produced by April 20, 1999. |If Tabb intends to present any
evi dence beyond his own testinony on the other forns of damages
that he clains, he nmust identify that evidence by April 20, 1999.

Interrogatory 7. Wthout seeing the docunent or

interrogatory response that Tabb refers to, it appears that he



has adequately answered the interrogatory. |If there is any
addi ti onal evidence that he intends to present to support this
contention, it nust be produced by April 20, 1999.

Interrogatory 8. Plaintiff nust identify how he intends to

prove this contention by April 20, 1999.

Interrogatory 9. M. Tabb has not responded to the question

asked by this interrogatory. To the extent that he is proceeding
on a design defect theory, he nust identify how a defect caused
his injury and how he intends to prove this defect. This

i nformati on nmust be produced by April 20, 1999.

Interrogatory 10. The Court believes that Tabb has provided

a sufficient answer to part a. of this interrogatory. Unless
Tabb intends to present expert testinmony on warnings, | believe
that his response to part b. is sufficient. There has been no
suggestion that Tabb is sonmehow skilled in designing packagi ng or
war ni ngs. The Court believes that Tabb has made a reasonabl e
answer to part c. Plaintiff nust answer what he believes woul d
have been an adequate warni ng and how he woul d have responded to
such a warning for part d.

D. Lorillard Request for Production

| f Tabb is contending that he has produced all docunents to
Def endants, then his response is sufficient. |If he is saying
that the docunents he has are equally avail abl e to Defendants,
then his response is insufficient. Either way, any responsive

docunents that he has not produced nust be produced by April 20,



1999.
OTHER SCHEDULI NG MATTERS

Di spositive notions shall be filed in accordance with
“Pretrial and Trial Procedures Before Judge Janes McGrr Kelly.”
Plaintiff's Pretrial Menorandum shall be filed within fifteen
days after any dispositive notions are decided. Defendants’
Pretrial Menoranduns shall be filed within thirty days after any
di spositive notions are decided. This matter shall be placed

into the trial pool of Septenber 15, 1999.

BY THE COURT:

JAMES M@ RR KELLY, J.



