IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KRYSTAL CADI LLAC- OLDSMOBI LE- *CIVIL ACTI ON

G\VC TRUCK. | NC. :
Vs. © NO 98-CV-5119

GENERAL MOTORS CORPORATI ON and

GENERAL MOTORS ACCEPTANCE CORP.

VEMORANDUM AND ORDER

JOYNER, J. Mar ch , 1999

Now pendi ng before this Court are the Defendants’ Mtions to
Dismss the Plaintiff’s Arended Conplaint and to Transfer this
Case to the United States District Court for the Mddle District
of Pennsyl vania. For the reasons which follow, we shall grant
t he defendants’ notion to transfer and shall |eave the notion to
di smi ss the anmended conplaint to the Mddle District for
deci si on.

Hi story of the Case

Begi nning in Novenber, 1990, Plaintiff, Krystal Cadillac-
A dsnobile GVC Truck, Inc., operated an autonobile/truck
deal ership in Gettysburg, Pennsylvania pursuant to a witten
franchi se agreenent with the General Mdtors Corporation. Under
that franchi se agreenent, which was to remain in effect at |east
until Cctober 31, 1995 so long as Plaintiff fulfilled its
obligations thereunder, Krystal Cadillac was required to have and
mai ntain a separate line of credit froma financial institution

to finance its purchase of new vehi cles.



According to the Anended Conplaint, in Cctober, 1991,
def endant GVAC, the financing arm of General Mtors which had
been providing plaintiff’s financing, unilaterally term nated the
line of credit upon which plaintiff had been relying to purchase
its new vehicle inventory fromGJV Wile plaintiff was trying to
secure a substitute line of credit, however, it received a letter
from General Mdtors dated March 6, 1992 that it considered
plaintiff to have breached the franchi se agreenent and that if
the situation were not corrected or explained to GM s
satisfaction wthin thirty days, then GMand its divisions could
term nate the Deal er Agreenents. Plaintiff contends, however,
that it was unable to secure alternative financing because
potential |enders were under the perception that the franchise
was either canceled or on the verge of cancell ation.
Thereafter, on May 13, 1993, GMnotified plaintiff that the
Deal er Franchise would term nate in sixty days or on July 13,
1993. This termnation date was | ater extended to August 12,
1993. One day prior thereto, plaintiff filed an appeal of the
termnation to the Pennsyl vani a Board of Vehicle Manufacturers,
Deal ers and Sal espersons (the “Vehicle Board”) under the
Pennsyl vani a Board of Vehicles Act, 63 P.S. 8818.1, et. seq. The
Vehi cl e Board held a hearing on August 2, 1994 but before it
i ssued its decision upholding the term nation, on Septenber 8,
1994, Krystal Cadillac filed a voluntary petition for relief
under Chapter 11 of the Bankruptcy Code in the United States

Bankruptcy Court for the Mddle District of Pennsylvania.
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Anong the central issues before the Bankruptcy Court and
subsequently on appeal before the U S. District Court for the
M ddle District of Pennsylvania and the U. S. Court of Appeals for
the Third Crcuit, was whether the deal er franchise was an asset
of the bankrupt debtor’s estate and thus subject to sale to
satisfy the clains of plaintiff’s creditors. Both the July 26,
1995 deci sion of the Bankruptcy Court and the February 3, 1997
decision of the U S District Court for the Mddle D strict held
that as the Vehicle Board and the Pennsyl vani a Commonweal th Court
had found that term nation of the franchise was proper and
occurred prior to the filing of the bankruptcy petition, the
franchi se could not be an asset of Krystal's bankruptcy estate.
The Third Grcuit Court of Appeals, however, reversed and in its
opi nion of April 23, 1998, held that the franchi se was an asset
of the estate and that CGeneral Mdtors’ actions in trying to
enforce the state courts’ termnation of the franchi se agreenent
violated the automatic stay provision set forth in 8362(a) of the
Bankruptcy Code, 11 U. S.C. 8362(a)(3).

Plaintiff then commenced this |awsuit on Septenber 25, 1998
agai nst GV and GVAC seeking to recover conpensatory, actual
punitive and general danmages for violation of the automatic stay
provi sion, breach of contract, violations of the Autonobile
Deal ers’ Day in Court Act, 15 U S.C. 81221, et. seqg. and the
Board of Mdtor Vehicles Act, 63 P.S. 8818, et. seq. By way of
t he now pendi ng noti ons, Defendants seek to have this case

di sm ssed pursuant to Fed. R Gv.P. 12(b)(6) and/or transferred to
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the U S. Bankruptcy Court for the Mddle District of
Pennsyl vani a.

Di scussi on

Def endants contend that this case should be transferred to
the United States Bankruptcy Court for the Mddle District of
Pennsyl vani a because the plaintiff dealership is |located in that
district and it is there that plaintiff filed its petition for
vol untary bankruptcy under Chapter 11. Defendants further
contend that this case is therefore a “core” matter within the
bankruptcy court’s jurisdiction.

It is axiomatic that jurisdiction over Title 11 matters lies
with the district court, although the district courts routinely

refer nost bankruptcy cases to the bankruptcy court. Inre Guild

and Gallery Plus, Inc., 72 F.3d 1171, 1175 (3rd Cr. 1996) citing

In re Marcus Hook Devel opnent Park, Inc., 943 F.2d 261, 264, n. 3

(3rd Gr. 1991); 28 U.S.C. 8157(a). Potentially, the bankruptcy
court has jurisdiction over four types of title 11 matters,
pending referral fromthe district court: (1) cases under title
11, (2) proceedings arising under title 11, (3) proceedings
arising in a case under title 11, and (4) proceedings related to
a case under title 11. 1d.

For a proceeding to arise under title 11, the relief sought

nmust be based on a provision of title 11. In re Colbert v.

Anderson, 117 B.R 51, 53 (Bankr.D. Conn. 1990) citing, inter
alia, Wod v. Wod, 825 F.2d 90, 97 (5th Gr. 1987). For a

proceeding to arise in a case under title 11, it nust be one
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whi ch woul d not exist but for the bankruptcy case. [d. On the
ot her hand, a proceeding is related to bankruptcy if the outcone
of that proceeding could conceivably have any effect on the

estate being adm nistered in bankruptcy. Pacor, Inc. v. Higgins,

743 F.2d 984, 994 (3rd Cir. 1984); In re Colbert, supra. A key

word in this test is “conceivable”--certainty, or even likelihood

is not a requirenent. Marcus Hook, 943 F.2d at 264. Thus,
bankruptcy jurisdiction will exist so long as it is possible that
a proceeding may inpact on the debtor’s rights, liabilities,

options, or freedom of action or the handling and adm ni stration

of the bankrupt estate. 1d., citing Inre Smth, 866 F.2d 576,
580 (3rd Cir. 1989). It should be noted that a bankruptcy case
is considered to still be pending until such tine as the estate
has been fully adm nistered, the court has discharged the trustee

and cl osed the case. In re Enerson Radio Corp., 52 F.3d 50, 54

(3rd Gir. 1995); 11 U S.C 8350.

Whet her a particular proceeding is core represents a
guestion wholly separate fromthat of subject-matter
jurisdiction. Under 28 U S.C 8157, a bankruptcy court m ght
have jurisdiction over a proceeding, but still mght not be able

to enter final judgnments and orders. Marcus Hook, 943 F.2d at

266. | ndeed, under 28 U.S.C. 8157(b)(1), “[b]ankruptcy judges
may hear and determne all cases under title 11 and all core
proceedi ngs arising under title 11, or arising in a case under
title 11, referred under subsection (a) of this section and may

enter appropriate orders and judgnents, subject to review under
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section 158 of this title.” Section 157(b)(2) sets forth a
nonexhaustive listing of core proceedings, including “matters
concerning the admnistration of the estate.” 28 U.S.C.
8157(b) (2) (A) .

In addition to the exanples outlined in Section 157(b)(2)(A)
t hrough (O, our circuit precedents have further held that a
proceeding is core if it invokes a substantive right provided by
title 11 or if it is a proceeding that, by its nature, could
arise only in the context of a bankruptcy case. @ild and

Gallery, 72 F.3d at 1178; Marcus Hook, 943 F.2d at 267. Non- cor e

proceedi ngs include the broader universe of all proceedings that
are not core proceedings but are nevertheless “related to” a

bankruptcy case. Halper v. Halper, 164 F.3d 830, 837 (3rd GCr.

1999). In other words, if the proceedi ng does not invoke a
substantive right created by the federal bankruptcy law and is
one that could exist outside of bankruptcy, it is not a core
proceeding; it may be related to the bankruptcy because of its
potential effect, but under section 157(c)(1l), it is an
“otherw se rel ated” or non-core proceedi ng.

I n adversary proceedi ngs in which a bankruptcy court is
presented with a m xture of core and non-core clains, the court
is required to apply a cl ai mby-clai mapproach to determ ne the
extent of its jurisdiction to hear each. Halper, 164 F.3d at
839-840. Thereafter and based upon this analysis, the court may
either enter final judgnent or submt proposed findings of fact

and conclusions of lawto the district court. 1d.
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In nmoving for transfer, Defendants invoke several statutes
whi ch govern changes of venue both generally and with respect to
bankruptcy and bankruptcy-related cases in particular. 28 U. S. C
81404 governi ng venue changes in general first provides, in
pertinent part:

(a) For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have
been brought.

(b) Upon notion, consent or stipulation of all parties, any
action, suit or proceeding of a civil nature, or any notion
or hearing thereof, may be transferred, in the discretion of
the court, fromthe division in which pending to any ot her
division in the same district...

28 U.S. C. 881408 and 1409, which dictate where venue in
bankruptcy and bankruptcy-related cases lies, simlarly provide
in relevant part,

81408. Venue of cases under title 11

Except as provided in section 1410 of this title,[governing
venue of cases ancillary to foreign proceedi ngs] a case
under title 11 may be conmenced in the district court for
the district--

(1) in which the domcile, residence, principal place
of business in the United States, or principal assets
in the United States, of the person or entity that is
t he subject of such case have been | ocated for the one
hundred and ei ghty days i medi ately precedi ng such
comrencenent, or for a longer portion of such one-
hundr ed- and- ei ghty-day period than the domcile,

resi dence, or principal place of business, in the
United States, or principal assets in the United
States, of such person were |ocated in any other
district; or

(2) in which there is pending a case under title 11
concerning such person’s affiliate, general partner, or
part nershi p.

81409. Venue of proceedings arising under title 11 or

7



arising in or related to cases under title 11

(a) Except as otherw se provided in subsections (b) and (d),
a proceeding arising under title 11 or arising in or rel at ed
to a case under title 11 may be commenced in the district
court in which such case is pending.......

Finally, 28 U S. C. 81412 |ikew se states:

“[a] district court may transfer a case or proceedi ng under
title 11 to a district court for another district, in the
interest of justice or for the conveni ence of the parties.”

Section 1412 is conpl enmented by Bankruptcy Rule 1014,
subsection(b) of which also provides in relevant part:

| f petitions comenci ng cases under the Code are filed in
different districts by or against (1) the sane debtor, or
(2) a partnership and one or nore of its general partners,
or (3) two or nore general partners, or (4) a debtor and an
affiliate, on notion filed in the district in which the
petition filed first is pending and after hearing on notice
to the petitioners, the United States trustee, and other
entities as directed by the court, the court nay determ ne,
in the interest of justice or for the conveni ence of the
parties, the district or districts in which the case or
cases shoul d proceed....

The phrase “interest of justice” is not defined in 81404,
81412 or Rule 1014(b) and indeed courts have noted that it is “an

elusive termnot easily anenable to definition.” |1n the Matter

of Enerson Radio Corp., 173 B.R 490, 494-495 (D.N. J. 1994),

aff'd, 52 F.3d 50 (3rd Gr. 1995) quoting In re Pinehaven

Assocs., 132 B.R 982, 990 (Bankr.E.D.N Y. 1991). 1In any event,
a presunption has devel oped that civil proceedi ngs should be
tried in the “hone” court, nanmely the court where the bankruptcy

case itself is pending. Bank of Anerica v. N ckele, 1998 W

181827 (E.D.Pa. 1998) at *5. O course, the burden is on the

party seeking to transfer venue to show by a preponderance of the
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evi dence that venue is not proper or that transfer is warranted
because it would be in the interest of justice and for the

conveni ence of the parties. 1n re Peachtree Lane Associ ates,

Ltd., 188 B.R 815, 830 (N.D.Ill. 1995); In re Pan Am

Corporation, 177 B.R 1014, 1018 (S.D.Fla. 1995), both citing In

re Manville Forest Products Corp., 896 F.2d 1384 (2nd G r. 1990).

Absent such a showi ng, the court will not disturb the choice of
forum made by plaintiff, as it should be accorded great

def er ence. In re Pan Am 177 B.R at 1018. See Also: In re

Ri coh Corp., 870 F.2d 570 (11th Cr. 1989). Although the

decision to transfer venue of a case is ultimately commtted to
the discretion of the court, the followi ng factors may be
considered in applying the twn tests of convenience of the
parties and the interest of justice:

1. Relative ease of access to sources of proof.

2. Availability of conpul sory process for attendance of

unwi I Iing witnesses and the cost of obtaining those

W t nesses’ attendance.

3. Enforceability of a judgnent if one is obtained.

4. Rel ative advantages and obstacles to fair trial.

5. Local interest in having |ocal controversies decided at
hore.

6. Trial in the state the law of which will govern the
action.

7. The proximty of the debtor and creditors of every kind
to the court.

8. The location of the assets.

9. the economc admnistration of the estate and the
econom c necessity for ancillary admnistration if
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i quidation should result.

In re Pan Am supra, citing In re dobal Underwiting Managenent,

nc.

Ni ckele, supra.; In re Mdland Associates, 121 B.R 459

147 B.R. 601 (Bankr.S.D.Fla. 1992); Bank of Anerica v.

(Bankr. E. D. Pa. 1990).

In application of all of the preceding principles, we note
that the clainms being pressed by the plaintiff here, who is the
debtor in the bankruptcy proceedi ngs, arise out of both pre-and
post - bankruptcy petition conduct in that Count One seeks dammges
for GMand GVAC s al |l eged violation of the automatic stay, while
Counts Two through Seven are prem sed upon defendants’ all eged
breach of contract, breach of the duty of good faith and fair
dealing, tortious interference, conversion of the franchise,
etc., which activities are averred to have taken place prior to
the filing of the Chapter 11 petition. Fromthis, we concl ude
that while the first count of the anended conplaint is a core
proceedi ng which also arises in a case under title 11 (given that
this claimwould not have arisen had it not been for the
bankruptcy case), the remaining counts are non-core, but are
related to the bankruptcy action. This is because any judgnent
inuring to the benefit of the debtor-plaintiff could conceivably
affect the bankruptcy estate and the proceeds avail able for

distribution to Krystal’s creditors. See, Bank of Anerica v.

Ni ckel e, supra; In re Nutri/System Inc., 159 B.R 725 (E. D. Pa.

1993) .

Havi ng so found, we nust next determ ne the appropriateness
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of transfer of this matter to the Mddle District, where the
bankruptcy proceedings are pending. As the plaintiff’s own

pl eadi ngs reflect, it has prem sed venue in this district on its
di stribution of advertising, custoner solicitation and attendance
and participation in Gwsponsored autonobile auctions in Berks
and Lancaster Counties, on its attendance at sal es and corporate
meetings in this district and its dealer-trades with other GM
dealers located in this district. Plaintiff acknow edges that
its place of business and a fortiori, its wtnesses and busi ness
records are located in the Mddle District and it cannot be

di sputed that Defendants’ M chigan headquarters are closer to the
M ddle District Courthouse in Harrisburg than to the | ocation of
t his Courthouse in Philadel phia. As a general proposition,
where the plaintiff chooses a forumwhich is neither his hone nor
the situs where any of the operative facts of the underlying
action is based, his forumselection is entitled to | ess wei ght.

Eagle Traffic Control, Inc. v. Janes Julian, Inc., 933 F. Supp

1251, 1259 (E.D.Pa. 1996); Schmdt v. lLeader Dogs for the Blind,

Inc., 544 F.Supp. 42, 47 (E.D.Pa. 1982). That clearly being the
case here and all of the other factors being equal, we can nake
no other finding but that transfer of this matter to the Mddle
District would clearly be in the interests of justice and nore
convenient for the parties.

Thus, inasnmuch as transfer is warranted, it shall be

acconplished in accordance with the attached O der.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KRYSTAL CADI LLAC- OLDSMOBI LE- *CIVIL ACTI ON
G\VC TRUCK. | NC. :
Vs. © NO 98-CV-5119

GENERAL MOTORS CORPORATI ON and
GENERAL MOTORS ACCEPTANCE CORP.

ORDER

AND NOW this day of March, 1999, upon
consi deration of Defendants’ Mtions to Transfer and to D sm ss
the Plaintiff’s Anmended Conplaint, it is hereby ORDERED that the
Motion to Transfer is GRANTED for the reasons set forth in the
precedi ng Menorandum Opi nion and the Cerk of Court is D RECTED
to transfer this case, including Defendants’ Mtion to D sm ss
the Plaintiff’'s Anmended Conplaint, to the United States District

Court for the Mddle D strict of Pennsylvani a.

BY THE COURT:

J. CURTI'S JOYNER, J.
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