IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FRANK SURNAMER, et al ., : ClVIL ACTION
Plaintiffs
V.

RCN TELECOM SERVI CES OF
PENNSYLVANI A, | NC.

Def endant ; NO. 98-5077

MEMORANDUM

Padova, J. Mar ch , 1999
Plaintiffs, Frank Surnamer and S.P.G, Inc., bring this
action for injunctive relief and conpensatory damages, based on
the alleged trespass of Defendant, RCN Tel ecom Services of
Pennsylvania (“RCN’), to Plaintiffs’ property. Plaintiff seeks a
per manent injunction ordering Defendant to renove its cable
tel evi sion equi pnment which is currently located on Plaintiffs’
property. This action was originally instituted in the
Pennsyl vani a Court of Conmon Pl eas of Northanpton County and was
removed, pursuant to 28 U . S.C. A § 1141 et seq. (West 1994 &
Supp. 1998), by Defendant who asserted that this Court has
original federal question jurisdiction pursuant to 28 U S.C. A 8§
1331 (West 1993). Defendant has counterclai ned, alleging, inter
alia, that it is entitled to maintain its cabl e equi pment on
Plaintiffs’ property because of a valid easenent agreenent

bet ween the parties and pursuant to the Cabl e Communi cati ons



Policy Act of 1984, 47 U S.C. A 8 541(a)(2) (West 1991).
Presently before the Court are Plaintiffs’ Mtion for Partial
Summary Judgnent pursuant to Rule 56 of the Federal Rules of

Cvil Procedure and Defendant’s Mdtion for Judgnent as a Matter
of Law pursuant to Rule 50(a) of the Federal Rules of Cvil
Procedure and, in the alternative, for Summary Judgnent. For
reasons di scussed below, the Court will grant in part and deny in

part Plaintiffs’ Mtion and will deny Defendant’s Moti on.

Fact ual Backgr ound?

Plaintiff Frank Surnanmer (“Surnamer”) is the record owner of
two tracts of real property located in Allen Township, North
Hanpt on County, Pennsylvania. (Stipulation of Facts (“Stip.”) at
19 1, 2.) Plaintiff SSP.G, Inc., operates a nobile hone park on
each of the two tracts known as Wi spering Holl ow North and
Wi spering Holl ow South (collectively “nobile honme park”). (l1d.
at 11 3, 4.)

Surnaner acquired the nobile hone park from Ri chard Sutch
and Surnaner in 1989. (ld. at § 5.) Sutch and Surnaner acquired
the property from Richard Sutch and Francis MIler in 1983. (ld.

at 1 6.)

! The parties have subnitted a stipulated factual record in
order for the Court to decide their notions. The Court’s
recitation of the factual background is based on the parties’
submni ssi on



In 1971, Richard Sutch and Francis MIler had entered into
an Easenment and Service Agreenment with Twin County Trans Vi deo,
Inc. (“Twin County”) for a ten year period. (ld. at § 7.)
Subsequent|ly, on Novenber 13, 1980, Sutch and MIler entered into
three agreenents with Twin County? (1) an agreenent in which
Twi n County acquired an easenent for its cable |ines over
Wi spering Hollow North; (2) an agreenent in which Tw n County
acquired an easenent for its cable |lines over Wi spering Holl ow
Sout h; and, (3) a service contract which granted Twin County the
exclusive right to provide cable television services to the two
mobi | e honme parks. (ld. at § 10.) The | anguage in each of the
easenent agreenents is the sane. (ld. at  11.) It provides in
rel evant part:

Grantor, in consideration of the sumof $1.00, receipt

of which is hereby acknow edged, and the service

agreenent, entered into by Twin County wth G antor,

cont enpor aneously herewith . . . has granted, bargained

and sold, and by these presents does grant, bargain and

sell unto Twin County, its successors and assigns, the
free and uninterrupted use, right and privilege to
construct, reconstruct, maintain, use and operate its

cable lines, wires, anplifiers, connectors, equipnent
and apparatus upon, across, over, under and along [the

property]

To have and to hold all and singular the privileges
aforesaid, to it, its successors and assigns, to and
for its proper use.

2 On Novenber 13, 1980, Twin County was a franchi sed cable
tel evision operator. (ld. at § 9.)
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(Stip. Exs. B & C)

The service contract referenced in the easenent agreenents
provides that Twin County was to provide cable television to each
unit in the nobile home park using the cable distribution system
it installed. (l1d. Ex. D.) The contract further provides that
Tw n County was to pay Sutch and MIller a fee for each residence
to which it supplied cable television. (lLd.) The termof the
agreenent was for ten years with an autonmatic five year renewal
termunless Sutch and MIler notified Twwn County to the contrary
prior to the end of the initial term (1d.)

Tw n County installed the cable television Iines and
equi pnent in existing utility easenents at the nobile hone park.
(Stip. at § 15.) There is no evidence, at this tinme, to
establi sh whet her or not the subject easenents used by Twin
County are now, or have ever been, dedicated to public use.

(1d.)

Twi n County made paynents to the owners of the nobile hone
park under the terns and conditions of the service contract.
(ld. at T 16.)

In 1990, Surnanmer informed Bill Stone, the Vice President of
Twi n County, that he was being underpaid by Twin County under the
terns of the service contract, in that he had not received the
addi ti onal anmount due for increases to the basic cable rate.

(ILd. at § 17 & Ex. E.) Surnaner and Stone engaged in



negoti ati ons and eventually agreed to a |unp sum settl enent of
t he dispute, evidenced by a letter from Stone to Surnaner dated
Novenber 2, 1990.3% (I1d.)

Al'so in 1990, Stone and Surnaner discussed the possibility
of a new agreenent between the parties and drafted proposed
agreenents which were never executed.* (ld. at § 18 & Ex. E.)
| nstead, the parties agreed to extend the existing service
contract for an additional five years until it expired on
Novenber 12, 1995, and agreed to negotiate a new agreenent upon
expiration of the service contract. (ld.) This understanding is
also reflected in Stone’s letter to Surnaner dated Novenber 2,
1990. (ld. Ex. E.)

Twi n County continued to nmake paynents to Surnaner in
accordance with the five year extension to the service agreenent
and the terns of the Novenber 2, 1990, letter. (ld. at ¥ 19.) A
new agreenent was not executed on Novenber 12, 1995, but Surnaner
continued to receive paynents from Tw n County and/or its
successor corporation C Tec Cable Systens of Pennsylvania (“C

Tec”) through March of 1996. (1d. at 1 20, 22, 23.)

® Defendant stipulated only to the authenticity of this
letter but not to its relevancy or admssibility. (Stip. Facts
at 1 17.)

* The parties have attached the draft agreenents to the
Stipulated Facts. (Stip. Facts Exs. F & G) Again, Defendant
stipulated only to the authenticity of the docunments, but not the
rel evancy or admissibility of the proposed agreenents.
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In a letter dated February 12, 1997, M chael Schadler of C
Tec, advised Surnanmer that the service contract had expired and
that C Tec would no | onger make any paynents under that
agreenent. (ld. at § 24; Pls.” Conpl. Ex. F.) The letter
further advised that C-Tec did not intend to enter into any
further agreenent between the parties, because in C Tec’s opinion
Pennsyl vania law insured it access to the nobile hone park, even
in the absence of a contractual relationship. (Stip. Facts at ¢
24; Pls.’” Conpl. Ex. F.)

RCN, the successor corporation to CTec and Twin County, is
currently providing cable television service to the nobile hone
park via the cable television |ines and equi pnent originally
installed there by Twin County pursuant to the easenent
agreenents and service contract. (ld. at Y 21, 25.) There is
no contract between RCN and Surnanmer for the provision of cable
tel evision services to the nobile home park. (lLd. at § 26.)

In count one of Plaintiffs’ Conplaint, Plaintiffs allege
that without a contractual agreenent, RCN is trespassing on their
property.

In its Answer, Defendant counterclains: (1) that the
easenent agreenments created a pernmanent easenment in favor of
Def endant; (2) that the Pennsylvania Cable Access Statute (“PA
Act”), 68 PA. Stat. Ann. § 250.501-B et seq. (West 1994),

entitles Defendant to provide cable television services to the



residents of the nobile home park w thout any further contractual
agreenent between the parties; and, (3) that the Cable

Comuni cations Policy Act of 1984 (“Cable Act”), 47 U S.C A 8
541(a)(2), entitles defendant to continuous access to the
easenents and prem ses in question.

Plaintiff noves for Partial Sunmary Judgnent arguing that:
(1) as a matter of |law, the easenent agreenents and service
contract did not grant a perpetual easenent, but rather one of
determ nabl e duration; (2) that the Court can conclude as a
matter of |aw that the Cable Act does not grant RCN the right to
pl ace cable television lines and equipnment in existing utility
easenents.

In its Mdtion, Defendant argues that: (1) the easenent
agreenents are integrated docunents, clear and unanbi guous on
their face, which effectively grant Defendant a perpetual
easenent; (2) even if the easenents are not perpetual, it is
entitled to provide cable television services to the residences
of the subject nobile honmes under and pursuant to the applicable
provi sions of the PA Act; and, (3) even if the easenents are not
perpetual, it is entitled to continuous access to the easenents

and prem ses in question under the terns of the Cable Act.



|I. STANDARD OF REVI EW

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of law.” Fed.
R Cv. P. 56(c). An issue is “genuine” only if there is
sufficient evidence with which a reasonable jury could find for

the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S. Ct. 2505, 2510 (1986). Furthernore, bearing in
m nd that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is only “material” if it m ght
af fect the outcone of the case. 1d. A party seeking summary

j udgnent always bears the initial responsibility of informng the
district court of the basis for its notion and identifying those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 322, 106 S. O . 2548, 2552 (1986). Were the non-
nmovi ng party bears the burden of proof on a particular issue at
trial, the novant’s initial Celotex burden can be net sinply by

“pointing out to the district court that there is an absence of

®> The Court finds that because this is a non-jury trial
Def endant’ s Motion is nost properly treated and di sposed of as a
Motion for Sunmary Judgnent pursuant to Rule 56 of the Federal
Rul es of Givil Procedure.



evi dence to support the non-noving party’s case.” 1d. at 325,
106 S. C. at 2554. After the noving party has net its initial
burden, summary judgnent is appropriate if the non-noving party
fails to rebut by making a factual showing “sufficient to
establish an el enent essential to that party’ s case, and on which
that party will bear the burden of proof at trial.” [1d. at 322,

106 S. C. at 2552.

I11. DI SCUSSI ON

The central issue in this litigation is extent and duration
of the right created by created by the Novenber 13, 1980 easenent
agreenents between Richard Sutch, Francis MIler and Tw n County.
Plaintiffs argue that the easenents created were determ nabl e,
evi denced by the termof the service contract entered into
cont enporaneously wth the easenents agreenents and referenced in
each of those agreenents. Defendant argues, to the contrary,
that it was granted a perpetual easenent. It explains that the
service contract was part of the consideration for that easenent
and, because it has conplied with the terns of that contract, the
consi deration has been fulfilled and the easenent is now
perpetual in its favor.

In order to ascertain the nature and the scope of an
easement created by express grant, this Court nust determ ne the

intention of the parties fromthe |anguage of the grant. Lease



v. Doll, 403 A 2d 558, 561 (Pa. 1979); Merrill v. Manufacturers

Li ght and Heat Conpany, 185 A 2d 573, 575 (Pa. 1962). *“Such

intention is determned by a fair interpretation and construction
of the grant and may be shown by the words enpl oyed construed
wth reference to the circunstances attending the parties at the
time the grant was nmade.” Merrill, 185 A 2d at 575.
Furthernore, the grant of an easenent is subject to the sane
rules of construction as other contracts. [d.

The United States Court of Appeals for the Third Crcuit
(“Third Grcuit”), interpreting Pennsylvania |aw, explained that
“[1]n construing a contract, a court’s paranpunt consideration is

the intent of the parties.” Mllon Bank, N.A Vv. Aetna Business

Credit, Inc., 619 F.2d 1001, 1009 (3d G r. 1979) (internal

citations omtted). When ascertaining the intent of the parties,

the Court nmust first look to the plain nmeaning words used in the

contract. See id. “Wen a witten contract is clear and
unequi vocal , its nmeaning nust be determned by its contents
alone.” 1d. (internal citations omtted).

Furthernore, the Third Crcuit has explained that “[i]t is a
general rule of contract |aw that where two witings are executed
at the sane tine and are intertw ned by the sane subject matter
t hey shoul d be construed together and interpreted as a whol e,
each contributing to the ascertainnent of the true intent of the

parties.” Kroblin Refrigerated Xpress, Inc. v. Pitterich, 805
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F.2d 96, 107 (3d Cr. 1986). Following Kroblin, in Iight of the
si mul t aneous execution of the service contract with the easenent
agreenents, the reference to the service contract within the
easenent agreenents, and the fact that both agreenents pertain to
the sanme subject matter, this Court nust interpret the easenent
agreenents and the service contract together in order to
determne the true intent of the parties.

In interpreting the | anguage of the grants, conbined with
the termlimtations of the service contract, the Court finds
that the phrasing of the grant is anbiguous so as to present
questions of facts regarding the intent of the parties. For
exanple, did the parties intend to create a perpetual easenent,
the service agreenent being only part of the consideration for
the grant? O, did the parties intend to limt the duration of
the grant to the termof the service agreenent?

Because the Court finds the | anguage of the grant anbi guous,
“the Parol e Evidence Rul e does not prevent the use of extrinsic

evidence to interpret the witing.” Mellon Bank, 619 F.2d at

1010, n.9; see Bito Bucks in Potter, Inc. v. National Fuel Gs

Supply Corp., 449 A 2d 652, 655 (Pa. 1982) (explaining that where

the objective intent of the parties as expressed in an easenent
agreenent is anbiguous, the court should look to the subjective
intent of the parties to the agreenent as evidenced by parol

evi dence). “Wiere a deed agreenment or reservation therein is
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obscure or anbi guous, the intention of the parties is to be
ascertained in each instance not only fromthe | anguage of the
entire witten instrunent there in question, but also froma
consi deration of the subject matter and of the surrounding
circunstances.” Merrill, 185 A 2d at 576 (internal citations
omtted).

As indicated, the parties submtted evidence of subsequent
deal i ngs between Twi n County and Surnaner as evidence of intent.
This evidence is conposed of a letter fromBill Stone, then Vice
President of Twin County, to Surnaner dated Novenber 2, 1990, and
two unexecuted draft agreenents which would grant Twin County an
easenent and an excl usive service contract to provide cable
television to the each of the nobile honme parks. Because the
Court has determ ned that parole evidence is adm ssible in the
instant matter, it will consider these subsequent dealings
between Twi n County and Surnaner, the successor in interest to
the original grantors to ascertain the subjective intent of the
parties. However, the Court finds that even in |ight of these
subm ssions a genuine issue of material fact exists regarding the
intent of the parties, and therefore finds that an evidentiary

hearing is warranted on this issue. See Ml lon Bank, 619 F.2d at

1011.
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The Cabl e Communi cations Policy Act of 1984

Def endant argues that, even if the easenents are not
perpetual, the Cable Comruni cations Policy Act of 1984 (“Cable
Act”), 47 U S.C.A 8 541(a)(2), provides Defendant with a right
of access to Plaintiffs’ property by allowing it to “piggyback”
its cable lines on existing utility easenents “which have been
dedi cated for conpatible uses.”® 1d. Plaintiffs argue that, to
the contrary, in order for Defendant to nmake use of existing
utility easenents, the easenents nust be “dedi cated” as
prescribed by the Cable Act and the easenents in question are
not .

This Court agrees with the well reasoned opinion of the

Honor abl e Edward N. Cahn in Cable Associates, Inc. v. Town &

Country Managenent Corp., 709 F. Supp. 582 (E.D. Pa. 1989), with

respect to the neani ng of “dedicated” easenents. |In Cable

Associ ates, Judge Cahn expl ained that, “where Congress uses

techni cal words, or terns of art [such as ‘dedicated’ ], those

words are to be construed by reference to the art or science

© 47 U S.C A 8§ 541(a)(2) provides in relevant part:

Any franchise shall be construed to authorize
t he construction of a cable system over
public rights-of-way, and through easenents,
which is within the area to be served by the
cabl e system and whi ch have been dedi cat ed
for conpatibl e uses.
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involved.” 1d. at 584. |In accordance with its nmeani ng under the
principles of real property |law and as used in the Cable Act,
“dedicated” is a termof art referring to private property
conveyed to the public and appropriated for public use. See id.
Therefore, Judge Cahn concl uded that “[w] hen Congress used the
word ‘easenents’ and qualified that word with the phrase

‘dedi cated for conpatible uses,’” it was referring to private
easenents but limted private easenents to those dedicated [in
the legal sense]. . . [neaning that] if a landlord set apart his
private property for a public use, then that |andlord nust allow
a franchi sed cable operator, as a nenber of the public, to use

t he easenent provided the dedi cated easenent is conpatible for
cable television purposes.” 1d. at 584-586. Judge Cahn
explained further that the legislative history of the Cable Act
supported his conclusion. This Court holds, therefore, that in
order for Defendant to “piggyback” on conpatible utility
easenents, those utility easenents nust be “dedicated” for public
use.

Plaintiffs have noved for Summary Judgnent pointing out that
there is no evidence that the existing utility easenents have
been dedicated to public use as anticipated by the Cable Act. In
its response, Defendant presents no evidence to establish that
the utility easenments in question are “dedi cated for conpatible

uses,” an issue which Defendant’s bear the burden of proving at
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trial. Because Plaintiffs have net their burden under Cel otex,
by pointing out a dearth of evidence to support an issue which
Def endant has the burden of proving at trial, it becane

Def endant’ s burden as the non-noving party to submt evidence

which would allowits claimto go forward. See, Celotex, 477

U S at 325. Defendant has failed to carry its burden and,
therefore, summary judgnent is appropriate against it, and wll

be granted in favor of Plaintiffs.

The Pennsyl vani a Cabl e Access Statute

Def endant noves for Summary Judgnent asserting that the
Pennsyl vani a Cabl e Access Statute, 68 PA. Stat. Ann. 8§ 250.501-B
et seq. (West 1994) (“PA Act”), mandates its access to the
easenents in question to provide cable services to the tenants of
t he nobil e home park. Defendant further argues that § 250.510-B
whi ch provides that cable services which were being provided to
tenants in a multiple dwelling premses on the effective date of
the PA Act, “may not be prohibited or otherw se prevented so | ong
as the tenant in an individual dwelling unit continues to request
such services.” 68 PA. Stat. Ann. § 250, 510-B.

Plaintiffs respond that Defendant has failed to show that it
has conplied with the provisions of the PA Act.

The PA Act, “permts a cable television franchi see, upon a

request froma tenant in a nulti-unit apartment building, to
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‘take’ an easenent or right-of-way in the building | arge enough
to wwre the entire building for cable tel evision service.” ACS

Enterprises, Inc. v. Contast Cabl evision of Philadel phia, L.P.

857 F. Supp. 1105, 1107 (E.D. Pa. 1994). The provisions of the
PA Act require a request for such cable services by a tenant of
the multi-unit dwelling as a prerequisite to mandatory access for
a cable operator. “A landlord nmay not prevent an operator from.

mai nt ai ni ng CATV services if a tenant . . . has requested
such CATV services and if the operator conplies with this
article.” Furthernore, the PA Act provides that:

If a tenant of a nultiple dwelling prem ses requests an

operator to provide CATV services . . . the operator

shall notify the landlord in witing within ten days

after the operator decides to provide such service .

| f the operator agrees to provide said CATV services,

then a forty-five day period of negotiation between the

| andl ord and the operator shall be comenced . . . The

original notice shall be acconpani ed by a proposal

outlining the nature of the work to be perforned and

including an offer of conpensation for |oss in value of

property given in exchange for the permanent

installation of CATV systemfacilities [and] a

statenent that the operator is |iable to the landlord

for any physical danage .

PA. Stat Ann. 8§ 250.504-B.

Def endant has not proffered a request for service or
continued service, neither does it suggest that such requests
have been received in its argunents to the Court. Nowhere inits
subm ssi ons does Defendant submt evidence that it conplied with

the notice provisions, or any other provisions of the PA Act.
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Therefore, Defendant has failed to carry its burden and

Def endant’ s Mdtion for Summary Judgnent will be deni ed.

V. CONCLUSI ON

Def endant renoved this case fromthe Pennsylvania Court of
Common Pl eas of Northanpton County based on federal question
jurisdiction by virtue of its claimunder the Cable Act, 47
US CA 8 541(a)(2). The Court has determ ned that sunmary
judgnent is appropriate in favor of Plaintiff and agai nst
Def endant on Defendant’s federal claimand therefore no | onger
possesses original subject matter jurisdiction over this action.
Because the remaining clains, a real property claimbased on
state common | aw and a cl aimpursuant to a Pennsyl vani a statute,
are of the type best resolved by the state courts, this Court
declines to exercise its supplenental jurisdiction and w |
remand the case to the Pennsylvania Court of Common Pl eas where
it originated.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FRANK SURNAMER, et al ., : ClVIL ACTION
Plaintiffs
V.

RCN TELECOM SERVI CES OF
PENNSYLVANI A, | NC.

Def endant NO. 98-5077
ORDER

AND NOW this day of March, 1999, upon consideration of
Plaintiffs’ Mtion for Partial Sunmary Judgnent (Doc. No. 11) and
all responses thereto, and Defendant’s Mdtion for Judgnent as a
Matter of Law, or in the alternative, Mtion for Summary Judgnent
(Doc. No. 9) and all responses thereto, |T |S HEREBY ORDERED
t hat :

(1) Plaintiffs’ Mdtion is DENIED with respect to the
duration of the easenents in question;

(2) Plaintiffs’ Mtion is GRANTED with respect to
Defendant’s claimarising under the Cable
Communi cations Policy Act of 1984, 47 U S.C A 8
541(a)(2), and judgnent is entered in favor of
Plaintiffs and agai nst Defendant;

(3) Defendant’s Mtion is DEN ED; and,

(4) this matter is REMANDED to the Pennsylvania Court of
Common Pl eas of Northanpton County.



BY THE COURT:

John R Padova, J.



