IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CREATI VE DI MENSI ONS | N : CIVIL ACTI ON
MANAGEMENT, | NC. :

V.
THOMAS GROUP, | NC. NO. 96- 6318

VEMORANDUM ORDER

Plaintiff has asserted various state |aw cl ai ns agai nst
def endant including clains for breach of contract, fraud and
conversion. Discovery is conpleted and trial is scheduled to
comence on April 19, 1999. Presently before the court is Robert
Lessack’s Motion to Intervene as of right pursuant to Fed. R
Cv. P. 24(a)(2).

Movant's interest in the resolution of this |awsuit
flows fromhis agreenent with Iris Martin as plaintiff’s
principal and as a party to a nmarital property agreenent to pay
movant, Ms. Martin's former spouse, fifty percent of any net
recovery by plaintiff in this case. M. Mrtin is the sole owner
of the plaintiff corporation. The clainms underlying this
litigation arose prior to her separation and divorce from novant.

The ternms of the property agreement were incorporated in the



parties' divorce decree which was entered on June 8, 1998 by the
Comon Pl eas Court of Mntgonery County.?

Movant seeks to intervene "to protect his right to
recei pt of 50% of the nonies received by CDOM as a result of the
resolution of this lawsuit." He fears that his fornmer wife wll
not pay him The court assunes to be true novant’s all egation
that Ms. Martin has failed to conply with other terns of their
property agreenent and divorce decree.

Rul e 24(a)(2) provides that upon tinely application, an
i ndividual may intervene in an action when he clains an interest
relating to the subject of the action and is so situated that the
di sposition of the action may inpair or inpede his ability to
protect that interest, unless the interest is adequately
represented by an existing party. Representation is deened

adequate when the interest of the person seeking to intervene is

! The agreenent to pay M. Lessack is conditioned on his

"continuing to provide full cooperation” with plaintiff inits
prosecution of this case. In an earlier notion to disqualify M.
Lessack as a wi tness, defendant questioned the propriety of this
agreenent and cited authority which at |east arguably raises
gquestions about its enforceability. For purposes of the present
notion the court assunmes, w thout deciding, that the agreenent to
pay M. Lessack is enforceable. This court may not nake an

adj udi cation which requires a determnation that a state court
order was erroneously entered or which effectively voids such an
order. See FOCUS v. Allegheny County Court of Conmon Pl eas, 75
F.3d 834, 840 (3d G r. 1996); Charchenko v. City of Stillwater,
47 F.3d 981, 983 (8th G r. 1995). Should it beconme necessary,
any question of enforceability of the agreenent is properly
addressed by the state court which entered the order
incorporating its terms.




simlar to that of an existing party, in the absence of a show ng
of collusion between that party and an opposing party or a |ack

of diligence in prosecuting the litigation. See Hoots v.

Commonweal th of Pennsylvania, 672 F.2d 1133, 1135 (3d Cr. 1982).

M. Lessack’s interest in this action is identical to
that of plaintiff and Ms. Martin. Al have a common interest in
prevailing and obtaining the |argest possible recovery agai nst
def endant.? In such circunstances, there is a strong presunption

that representation is adequate. See Shea v. Anqulo, 19 F. 3d

343, 348 (7th Cr. 1994) (intervenor adequately represented by
existing plaintiff who had prom sed to pay intervenor half of any

comm ssion fromcontract upon which action was based); Bottons v.

Dresser Indus., Inc., 797 F.2d 869, 872 (10th Gr. 1986) (co-

owner of patent adequately represented in infringenent suit
because he and plaintiff shared interest to obtain maxi num

royalty); lonian Shipping Co. v. British Law Ins. Co., 426 F.2d

186, 191 (2d G r. 1970) (nortgagee’ s interest adequately
represented by nortgagor in action against insurer of nortgaged

property); Wdecki v. Nationw de |Insurance Co., 107 F.R D. 118,

119 (WD. Pa. 1985) (assignee of insurance benefits sought by

plaintiff had no right to intervene).

2 The interest of a potential intervenor neans interest

in "the issues to be resolved by the litigation." Reich v.
ABC/ York-Estes Corp.. 64 F.3d 316, 322 (7th Cr. 1995).
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M. Lessack has made no showi ng that plaintiff has
entered a col lusive arrangenent with defendant or that plaintiff
iI's not prosecuting the case with diligence. That M. Martin may
fail to honor a collateral agreenent wwth M. Lessack does not
renmotely suggest that the plaintiff will fail diligently to
attenpt to nmaxim ze the recovery in this case against which he
clains fifty percent.

M. Lessack does not explain how he proposes to protect
his contingent interest by intervention at this juncture.® He
has identified no claimagainst the defendant which he may assert
or on which judgnent could be entered in his favor.*

The possibility that Ms. Martin m ght w thhold or
divert the portion of any danmage award prom sed to novant is
insufficient to denonstrate an inpairnent of an interest in the

subject of the instant action. See Anerican National Bank and

Trust Co. v. Gty of Chicago, 865 F.2d 144, 147-48 (7th Cr.

3 Interestingly, M. Lessack’s intervention could

extinguish the interest he states he seeks to intervene to
protect. Should M. Lessack intervene against plaintiff’s w sh
and proceed in any manner which evinces |ess than "full
cooperation” with plaintiff, his right to half of any net
recovery would be forfeited under the terns of the agreenent on
whi ch he relies.

4 Movant has failed to file a proposed pl eadi ng as
required by Fed R Cv. P. 24(c) and has failed to file a
supporting brief as required by L. R Cv. P. 7.1(c). This alone
woul d warrant denial of his notion. See School Dist. of
Phi | adel phia v. Pennsylvania MIlk Marketing Board, 160 F. R D. 66,
67 (E.D. Pa. 1995).




1989) ("inpairnment" contenplates foreclosure of rights of
proposed intervenor in subsequent action by resolution of issues

in pending action). See also Shea, 19 F.3d at 348 (possibility

that plaintiff partner nmay di spose of proceeds before paying
movant 50% he was owed under partnership agreenent did not
constitute inpairnent of interest in subject of pending
litigation); Bottons, 797 F.2d at 873-74 (that novant may have to
bring action against plaintiff to obtain portion of recovery to
which he is contractually entitled does not constitute inpairnment
of interest in subject of litigation).

Ms. Martin is already subject to a court order to pay
hal f of the proceeds of any net recovery to M. Lessack. There
has been no showing that Ms. Martin may abscond with the proceeds
of any judgnent in this case or that her assets could not be
attached to satisfy any judgnent against her. Should Ms. Martin
fail to pay M. Lessack what he is owed, she could be sued for
breach of contract and subject to a contenpt action in the
Mont gonery County Common Pleas Court. Upon an appropriate
show ng, M. Lessack could apply for equitable relief if and once

plaintiff secures a judgnent in the instant case.®

° M. Lessack also has failed to nove tinely. Discovery
is conpleted and this case is ready for trial. H s agreenent
with Ms. Martin nmakes clear that he was aware of this case for at
| east the past nineteen nonths. See Shea, 19 F.3d at 349 (notion
to intervene untinely where discovery nearly concluded and novant
was | ong aware of pendency of suit); Bottons, 797 F.2d at 874
(motion to intervene untinely where extensive di scovery conpl eted
and case was schedul ed shortly for trial).
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| nsof ar as novant has an interest in the subject and
outcone of this action, it is adequately represented by
plaintiff. Insofar as plaintiff clains a contractual right to
hal f of any net recovery, his position is not inpaired by letting
the parties proceed without further delay to try this case to a
verdi ct.

ACCORDI NG&Y, this day of March, 1999, IT IS

HEREBY ORDERED that M. Lessack’s Mdtion to Intervene pursuant to

Fed. R Civ. P. 24(a) (Doc. #88) is DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.



