IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF: CIVIL ACTI ON
LEONARD A. PELULLO
V. NO. 98-5526

FRED SCHWARTZ and
ADORNO & ZEDER, P. A

MEMORANDUM

Br oderick, J. March 16, 1999
I n Novenber 1995, Leonard Pelullo (“Pelullo”) filed a

vol untary petition under Chapter 11 of the Bankruptcy Code in the

United States Bankruptcy Court for the Eastern District of

Pennsyl vania. Thereafter, Pelullo filed an adversary proceeding

(the “Adversary Proceeding”) against Fred Schwartz and the | aw

firmof Adorno & Zeder (the “Defendants”). The Bankruptcy Court

had jurisdiction over the Adversary Proceedi ng pursuant to 28

U S . C 8§ 1334(b); 28 U.S.C. § 157; Eastern District of

Pennsyl vania Local Rules of G vil Procedure 1.1.1(d); Standing

Order dated July 25, 1984 (as anmended by Order dated Novenber 8,

1990). Pelullo’s bankruptcy case was subsequently converted to a

Chapter 7 proceeding. David A Eisenberg, Esquire, was appointed

as trustee for Pelullo s bankruptcy estate (the “Trustee”), and

he was substituted as the plaintiff in the Adversary Proceedi ng.

See 11 U S.C. 8 323 (trustee is representative of estate and has

capacity to sue and be sued.)



On March 6, 1998, the Bankruptcy Court entered an order
di sm ssing the Adversary Proceedi ng, and on August 26, 1998, the
Bankruptcy Court denied the Trustee’s notion for reconsideration
of that order. Presently before this Court is an appeal of those
orders brought by the Trustee.

Al so pending before this Court is a notion by the Defendants
(Appellees in the instant appeal), to strike certain portions of
the Trustee's brief before this Court. For the reasons stated
bel ow, the judgnent of the Bankruptcy Court will be affirned.
Consequently, the Defendants’ notion to strike certain portions

of the Trustee's brief will be dism ssed as noot.

The Adversary Conpl ai nt

According to the Conplaint in the Adversary Action, Leonard
A. Pelullo, the Debtor in this bankruptcy case, was incarcerated

pursuant to certain jury verdicts in United States of Anerica v.

Leonard A. Pelullo, No. 91-60, Eastern District of Pennsylvania

(the “Crimnal Action”). As of the date the Conplaint was fil ed,
four trials had occurred in the Crimnal Action. According to
the Conplaint, in each of the four trials, the Governnent alleged
that Pelullo had converted a $114,000 wire transfer froma
subsidiary of the Royale Goup, Ltd. in order to repay a persona
| oan. I n support of these allegations, the Governnment offered

the testinony of two FBI Agents who clai med that during an



interviewwith the FBI, Pelullo had admtted using the wire
transfer to repay the personal | oan.

According to the Conpl aint, Defendant Schwartz was in
attendance at that FBI interview because Defendant Schwartz and
his law firm Defendant Adorno & Zeder, had agreed to serve as
Pelull o s legal counsel in connection with the FBI interview and
the Governnent’s pre-indictnment investigation in the Crim nal
Action. Defendant Schwartz no | onger represented Pelullo at the
time of his crimnal trials. The Conplaint alleges that
Def endant Schwartz repeatedly prom sed Pelullo and/or his trial
| awers that he would testify that Pelullo did not admt during
the FBI interview that he had used the wire transfer to repay a
personal | oan. However, the Conplaint alleges, Schwartz fail ed
to testify at the trials, and intentionally evaded and hid from
service of w tness subpoenas. As a result, according to the
Conpl aint, Pelullo was deprived of the excul patory evi dence that
Schwartz woul d have provided at the trials.

The Conplaint in the Adversary Proceeding all eges three
causes of action under state |aw. one count of breach of
fiduciary duty, one count of negligence/ mal practice, and one

count of prom ssory estoppel/detrinental reliance.

The Adversary Proceeding in the Bankruptcy Court

On May 20, 1997, the Bankruptcy Court entered a pretrial



order in the Adversary Proceeding setting a discovery deadline of
July 21, 1997. Defendants’ counsel served Pelullo with their
first set of interrogatories and first set of requests for
production on June 10, 1997, and Pelull o’ s responses to these
interrogatories and requests for production were due on July 10,
1997. However, on June 26, 1997, Pelullo’ s case was converted to
a Chapter 7 proceeding, and the Trustee, along with Trustee’'s
counsel, were appointed. Pelullo had not responded to the

Def endants’ di scovery requests as of the date of the conversion,
and on August 25, 1997, Defendants served a copy of the discovery
requests on the Trustee. The Trustee’s responses to these

di scovery requests were due on Septenber 24, 1997.

On Novenber 6, 1997, Defendants had not received any
responses to their discovery requests and they contacted the
Trustee in witing, requesting the outstanding discovery. On
Novenmber 20, 1997, having still received no responses, the
Defendants filed a notion to conpel discovery. On Decenber 2,
1997, the Bankruptcy Court conducted a conference call with
Def endants and the Trustee. The Bankruptcy Court did not extend
the deadline for responding to the outstandi ng di scovery
requests, nor did the Bankruptcy Court issue an order conpelling
responses to those requests.

On Decenber 11, 1997, Defendants again contacted the Trustee

seeki ng responses to the original discovery requests no |ater



than January 2, 1998. Defendants received no response to this
letter, and on January 7, 1998, the Defendants filed a second
nmotion to conpel discovery and for inposition of sanctions.

On January 15, 1998, the Bankruptcy Court conducted a
hearing to consider the Defendants’ second notion to conpel. At
t hat hearing, the Bankruptcy Court approved a consent order
jointly submtted by the Trustee and the Defendants (“Consent
Order”) which required, in part, that “the Trustee shall serve
full and conplete answers to the Defendants’ First Set of
I nterrogatories on counsel for the Defendants on or before
February 3, 1998.” Further, the Consent Order provided that “if
the Trustee fails to conply with this Oder, this adversary
proceedi ng shall be dism ssed with prejudice upon notice to the
Court of the Trustee's failure to conply with this Order.”

On February 4, 1998, having not received any response to the
di scovery requests, the Defendants filed a praeci pe and
certification for dismssal of the Adversary Proceedi ng, seeking
di sm ssal of the Adversary Proceeding as provided in the Consent
Order. However, in an ex-parte letter to the Bankruptcy Court
dated February 3, 1998, the Trustee requested an additi onal
thirty-day extension of the Consent Order’s February 3, 1998
deadline. The letter clainmed that Pelullo s recent novenent from
one prison facility to another prevented Pelullo from havi ng

access to his | egal docunments and prevented preparation of any



meani ngf ul di scovery responses. The Trustee stated that “[wjhile
conpliance [with the Consent Order] at this tinme is inpossible, a
nodest deadl i ne extension would allow Pelullo an opportunity to
provide full and fair disclosure.” On February 19, 1998, the
Bankruptcy Court granted the extension, and the revi sed deadline
for providing responses to the discovery requests was March 5,
1998.

On March 6, 1998, the Defendants still had received no
response to the discovery requests. They filed a second praecipe
and certification for dism ssal of the Adversary Proceeding. On
March 6, 1998, the Bankruptcy Court, in accordance with the
Consent Order, entered an order dism ssing the Adversary
Proceeding with prejudice. The Bankruptcy Court noted that
“[t]he Trustee did not file any request for a further extension
beyond March 5, 1998 -- the very date sought by the Trustee, and
approved by ne on 2/19/98 -- nanely, 30 day extension fromthe
deadl i ne ordered on 1/15/98."

On March 14, 1998, the Trustee filed a notion for
reconsi deration, asking the Bankruptcy Court to vacate its order
di sm ssing the Adversary Proceeding. In his notion for
reconsi deration, the Trustee raised for the first time the fact
that the Debtor, Leonard Pelullo, intended to exercise his Fifth
Amendrent privil ege against self-incrimnation in response to the

Def endant s’ di scovery requests. In support of this assertion,



the Trustee submtted the Certification of Allen Dubroff,

Esquire, an attorney for Pelullo, who stated that he had
“conferred wth M. Pelullo and he has infornmed nme that he
asserts his Fifth Anmendnent right against self-incrimnation, and
accordingly, at this tine, will not be responding to Defendants’
interrogatories and requests for production of docunments.” This
Certification of Allen Dubroff, Esquire, is dated February 27,
1998. The Trustee also submtted a letter fromRi chard A

Ri pl ey, another of Pelullo’s crimnal attorneys, advising Pelullo
to assert his Fifth Amendnent privilege in connection with the

di scovery requests in the Adversary Proceeding. This letter is
dated March 2, 1998. 1In his notion for reconsideration, the
Trustee al so sought a stay of discovery in the Adversary

Pr oceedi ng.

On August 26, 1998, the Bankruptcy Court denied the notion
for reconsideration, specifically outlining the reasons for the
entry of the order dism ssing the Adversary Proceedi ng, and
finding that “the trustee has not established that
reconsideration is necessary due to an intervening change in
controlling law, the availability of new evidence not previously
available or to correct a clear error of |law or prevent manifest
injustice.” Moreover, the Bankruptcy Court noted, “case |aw
supports the proposition that a defendant is entitled to

di smissal of a civil conplaint where the plaintiff places the



def endant at an undue di sadvantage by raising his Fifth Arendnent
privilege to refuse to respond to discovery that is necessary to
enabl e the defendant to prepare a defense to the civil conplaint,

Serafino v. Hasbro, Inc., 82 F.3d 515, 518-19 (1st G r. 1996),

and we find this body of |aw equally applicable to the case

before us.”

Jurisdiction and Standard of Review

Title 28 U.S.C. 8157(b) (1) provides that a bankruptcy judge
may only enter appropriate orders and judgnents, subject to
revi ew under section 158, of “core proceedi ngs arising under

title 11, or arising in a case under title 11... In a non-core
proceedi ng, a bankruptcy judge may enter appropriate orders and
j udgnments, subject to review under § 158, only if the parties
consent. 8 157(c)(2). Wthout the consent of the parties in a
non-core proceedi ng, the bankruptcy court nust submt proposed
findings of fact and conclusion of law to the district court,
which enters final judgnent. 8 157(c)(1).

A proceeding is “core” if it “invokes a substantive right
provided by title 11 or if it is a proceeding, that by its

nature, could arise only in the context of a bankruptcy case.”

Torkelson v. Maggio (Inre the Guild and Gallery Plus, Inc.), 72

F.3d 1171, 1178 (3rd Cir. 1996) (citation omtted); see also 28

U S . C 8§ 157(b)(2). The clains raised in the Adversary



Conpl aint, as heretofore discussed, are clearly non-core, since
t hey neither invoke a right provided by Title 11 nor could they
arise only in the context of a bankruptcy case. The clains
depend solely on state | aw and coul d proceed outside of the
bankruptcy court.

However, it is also clear fromthe Consent Order entered
into by both the Trustee and the Defendants that all parties
consented to the Bankruptcy Court’s entering final judgnent in
this case, in the event that the Trustee did not neet the

di scovery deadlines set in the Consent Order. See In re Lease-A-

Fleet, Inc., 1992 W. 81326 (E.D.Pa.); In re Westbrook, 123 B.R

728, 730 (Bankr.E.D.Pa. 1991). Therefore, pursuant to 28 U S. C
8§ 157(c)(2), this Court sits as an appellate court and has
pl enary revi ew of questions of |law. Findings of fact may not be

set aside unless clearly erroneous. See Century 3 ove, Inc. V.

First American Bank of New York, 860 F.2d 94, 99 (3rd Cr. 1988).

| ssues on Appeal

The Trustee presents the followi ng i ssues for appeal:

1. \Wiether the Bankruptcy Court’s dism ssal of this
adversary proceeding was in error;

2. \Wether the Bankruptcy Court’s denial of Plaintiff’s
Motion for Reconsideration under F.R Civ.P. 59(e) constituted an

error;



3. \Whether the Bankruptcy Court failed to consider
Plaintiff’s Mdtion for Reconsideration under F.R Gv.P. 60(b);

4. Whether Plaintiff’'s Mdtion for Reconsideration should
have been granted under F.R CGv.P. 60(b)(1) and (b)(6);

5. Wiet her the Bankruptcy Court’s conclusion that Plaintiff
has asserted Fifth Amendnent privil ege against self-incrimnation
is an error;

6. Wiether debtor’s tenporary assertion of his Fifth
Amendnent privil ege against self-incrimnation entitles
Defendants to dism ssal with prejudice;

7. \Wether the Bankruptcy Court’s denial of Plaintiff’s

Mbtion for Reconsideration constitutes an abuse of discretion.

The D sm ssal O der

The Bankruptcy Court was well within its discretion in
di sm ssing the Adversary Proceeding. To begin, the Bankruptcy
Court dism ssed the Adversary Proceedi ng pursuant to the Consent
Order into which the Trustee had freely entered. That Consent
Order explicitly provided that the Adversary Proceedi ng woul d be
dismssed in the event the Trustee failed to respond to the
out st andi ng di scovery requests by March 5, 1998, which is
preci sely what happened. The Bankruptcy Court noted in its
di sm ssal order that it was dism ssing the Adversary Proceeding

in accordance with the terns of the Consent Order. As a general

10



rule, parties to a consent judgnent cannot appeal that judgnent.

See, e.qg., Anderson v. Wite, 888 F.2d 985, 991 (3rd G r. 1989).

It is clear that the Bankruptcy Court acted entirely within its
discretion in dismssing the Adversary Proceedi ng pursuant to the
terms of the Consent O der

Nonet hel ess, out of an abundance of caution, this Court wll
undergo a thorough anal ysis of the Bankruptcy Court’s decision to
di sm ss the Adversary Proceeding, and this Court wll evaluate
the nerits of the Fifth Arendnent issues raised by the Trustee.
Such an analysis |ikew se reveals no abuse of discretion on the

part of the Bankruptcy Court.

I n adversary proceedi ngs in bankruptcy cases, the rules of
di scovery under the Federal Rules of Cvil Procedure apply. See
e.q., Fed.R Bankr.P. 7026-7037. Failure to respond to discovery
posed under Fed. R Bankr.P. 7033 & 7034 permts inposition of
sanctions under Fed.R Bankr.P. 7037. See, e.q., Fed. R Cv.P.
33(b)(5); Fed. R Cv.P. 37(a)(2)(B). Under Fed.R Bankr.P. 7037, a
bankruptcy court may di sm ss an action or proceeding for failure
to conply with discovery orders. See Fed.R Cv.P. 37(b)(2)(0O

see also Burns v. MacMeekin (In re MacMeekin), 722 F.2d 32, 34

(3d Cir. 1983)(holding that “dismissal with prejudice is the
ultimate sanction for failure to conply with discovery orders”).

The foll owi ng factors govern a determ nation of whether to

11



i npose the sanction of dismssal: (1) the extent of the party’s
personal responsibility; (2) the prejudice to the adversary
caused by the failure to neet scheduling orders and respond to

di scovery; (3) a history of dilatoriness; (4) whether the conduct
of the party or the attorney was willful or in bad faith; (5) the
ef fecti veness of sanctions other than dism ssal; and (6) the

meritoriousness of the clains. United States of Anerica v. One

MI1lion Three Hundred Twenty-Two Thousand Two Hundred Forty-Two

Dol lars and Fifty-Eight Cents, 938 F.2d 433, 439 (3rd Cr. 1991);

Poulis v. State FarmFire & Casualty Co., 747 F.2d 863, 868 (3rd

Gir. 1984).

The Third Grcuit has also provided the follow ng gui dance
with regard to the application of these Poulis factors:

... Poulis did not provide a magic formula whereby the
decision to dismss or not to dismss a plaintiff’s
conpl ai nt becones a nechani cal calculation easily revi ewed
by this Court. As we have already recogni zed, not all of
the Poulis factors need be satisfied in order to dismss a
conplaint. See C. T. Bedwell & Sons, Inc. v. Int'l. Fidelity

Ins. Co., 843 F.2d 683, 696 (3rd Cr. 1988). Instead, the
deci sion nust be made in the context of the district court’s
extended contact with the litigant.

M ndek v. Rigati, 964 F.2d 1369, 1373 (3rd Cr. 1992).

Sitting as a court of appeal, this Court nust reviewthe

Bankruptcy Court’s decision for abuse of discretion. One MIlion

Thr ee Hundred Twenty-Two Thousand Two Hundred Forty-Two Dol l ars

and Fifty-Ei ght Cents, 938 F.2d at 439; Poulis, 747 F.2d at 870.

In doing so, this Court will address the Poulis factors seriatim

1. The extent of the party’ s personal responsibility. The

12



Trustee was substituted as the Plaintiff in the Adversary
Proceedi ng upon conversion of Pelullo’ s bankruptcy to a Chapter 7
proceeding, and is therefore the “party” in question. See 11
US C 8 323. There appears nothing in the record to suggest
that the Trustee hinself, as opposed to his attorneys, is
personal ly responsible for the persistent failure to neet

di scovery deadlines. However, the Court notes that the Trustee,
whil e represented by attorneys, is hinmself an attorney, and was
thus aware of the need to respond to discovery requests, and of

t he consequences of failing to do so. Furthernore, even assum ng
the Trustee bore no personal responsibility, his “lack of
responsibility for [his] counsel’s dilatory conduct is not

di spositive, because a client cannot always avoid the
consequences of the acts or omssions of its counsel.” Poulis,

747 F.2d at 868 (citing Link v. WAbash Railroad, 370 U S. 626,

633, 82 S.Ct. 1386, 1390, 8 L.Ed.2d 734)(1962)).

Moreover, the Trustee’'s difficulties conmmunicating with
Pelullo due to Pelullo’ s assertion of his Fifth Arendnent
privilege did not relieve the Trustee of his duty to submt
tinmely responses asserting his inability to conply on this

ground. One MIlion Three Hundred Twenty-Two Thousand Two

Hundred Forty-Two Dollars and Fifty-Ei ght Cents, 938 F.2d 433,

439; Fed.R Giv.P. 34(b).

Finally, even if this Court were to treat Pelullo as the

13



real party in interest in the Adversary Proceeding, Pelullo al so
bears personal responsibility for the failure to neet the

di scovery deadlines. Specifically, his assertion of his Fifth
Amendnent privil ege, under the circunstances di scussed bel ow,
does not justify the failure to respond in any formto the

Def endants’ di scovery requests.

In SEC v. Graystone, 25 F.3d 187, 190 (3rd Cr. 1994), the

Third Circuit hel d:

The privilege against self-incrimnation nmay be raised
incivil as well as in crimnal proceedings and applies
not only at trial, but during the discovery process as
well. Unlike the rule in crimnal cases, however
reliance on the Fifth Amendnent in civil cases may give
rise to an adverse inference against the party claimng
its benefits. Baxter v. Plam giano, 425 U S. 308, 818,
96 S.Ct. 1558, 47 L.Ed.2d 810, 821 (1976). Use of the
privilege in a civil case may, therefore, carry sone

di sadvant ages for the party who seeks its protection.

SEC v. Graystone Nash, Inc., 25 F.3d 187, 190 (3rd Cr. 1994).

The Third Grcuit further held that in connection with the
use of a Fifth Amendnent privilege in a civil case, “[a] trial
court nust carefully balance the interests of the party claimng
protection against self-incrimnation and the adversary’s
entitlement to equitable treatnent,” and that “the effects that
an invocation of the privilege against self-incrimnation wll
have in a civil suit depends to a large extent on the
circunstances of the particular litigation.” [d. at 192. The
Court in Gaystone also noted that the potential for exploitation

and abuse of the Fifth Amendnent Privilege nust be eval uated when

14



considering the adversary’s entitlenent to equitable treatnent,
and when wei ghing the unfair prejudice that mght result from an
invocation of the Fifth Amendnent. 1d. at 190.

In Hoffman v. U.S., 341 U S. 479, 486 (1951), the United

States Suprene Court held that it is the initial responsibility
of the court to determ ne whether the invocation of a Fifth
Amendnent privilege is justified:

[the] protection [provided by the Fifth Amendnent] nust

be confined to instances where the w tness has
reasonabl e cause to apprehend danger from a direct

answer.... The witness is not exonerated from
answering nerely because he declares that in so doing
he woul d incrimnate hinmself -- his say-so does not of
itself establish the hazard of incrimnation. It is

for the court to say whether his silence is justified,
and to require himto answer if ‘it clearly appears

to the court that he is mstaken.’... To sustain the

privilege, it need only be evident fromthe

inplications of the question, in the setting in which

it is asked, that a responsive answer to the question

or an explanation of why it cannot be answered m ght be

danger ous because injurious disclosure could result.

Hof f man, 341 U. S. 486-87 (internal citations omtted).

Havi ng revi ewed the Defendants’ interrogatories and requests
for production of docunents which Pelullo has refused to answer,
this Court has determned that Pelull o s blanket invocation of
the Fifth Anmendnent to justify his conplete failure to respond to
any of the Defendants’ discovery requests is an abuse of the
Fifth Amendnent privilege in this civil action instituted by
Pelullo. To begin, the lawis clear that if a litigant wishes to

assert his Fifth Arendnment privilege in response to

15



interrogatories or requests for production of docunents, he nust
assert tinmely objections in response to individual discovery

requests. Fed.R Gv.P. 33(a), 34(b); One MIlion Three Hundred

Twent y- Two Thousand Two Hundred Forty-Two Dollars and Fifty-Ei ght

Cents, 938 F.2d 433, 439. Furthernore, while several of the

Def endants’ interrogatories call for responses which m ght tend
toincrimnate Pelullo (i.e. requesting information regarding
Pelull o s rel ati onshi ps and busi ness dealings with Anthony

Di Sal vo and Ni codeno Scarfo), it is clear to this Court that
there is no evidence, in the context of this civil action which
Pelullo instituted, that a responsive answer to the vast majority
of the Defendants’ discovery requests mght in any way tend to
incrimnate Pelullo. This Court specifically finds that there is
no justification for Pelullo’s claimng his Fifth Arendnent
privilege in relation to the followng interrogatories and

requests for production of docunents:

1. State the dates the law firmof Adorno & Zeder, P.A
represented the Plaintiff and descri be the scope of each such
representation, including a description of the matters that
Adorno & Zeder, P.A were instructed to provide representation
and counsel on behalf of the Plaintiff.

2. State the dates Fred Schwartz represented the Plaintiff

and describe the scope of each such representation, including a

16



description of the matters Fred Schwartz was instructed to
provi de representati on and counsel on behalf of the Plaintiff.

3. State the dates of trials referenced in paragraphs 8
and 12 of the Conplaint.

T

7. State each and every fact upon which you base your
all egations in paragraph 9 of the Conplaint. In addition,
identify all witness and docunents you relied on in making these
al | egati ons.

8. State each and every fact upon which you base your
all egation in paragraph 11 of the Conplaint that Fred Schwartz
“admtted that Pelullo did not state during the [FBI interview
that the Wre Transfer was sued [sic] to repay the D Salvo | oan.”
In addition, identify all wtness and docunents you relied on in
meki ng these all egati ons.

9. State each and every fact upon which you base your
all egation in paragraph 12 of the Conplaint that Fred Schwartz
repeatedly prom sed you and/or your “trial |awers” that he woul d
attend the trials and testify on your behalf. |[In addition,
identify all docunments and witnesses you relied on in nmaking this
allegation and identify each of your “trial |awers.”

10. State each and every fact upon which you base your
al l egations in paragraph 13 of the Conplaint that Fred Schwartz

refused to attend each of the trials in the [Crimnal Action] to

17



testify regarding his know edge of the statenents nade during the
[FBI interview]. |In addition, identify all docunents and w tness
you relied on in making these all egations.

11. State each and every fact upon which you base your
all egations in paragraph 13 of the Conplaint that Fred Schwart z
represented to you and your trial |awers that he would be
present at certain |ocations to accept service of a wtness
subpoena. In addition, identify all docunents and w tnesses you
relied on in making this allegation and identify each of your
“trial |awers.”

12. State each and every fact upon which you base your
all egations in paragraph 13 of the Conplaint that Fred Schwart z
“intentionally evaded and hid from service” of w tness subpoenas.
In addition, identify all docunents and w tnesses you relied on
in making this allegation.

13. ldentify all persons or conpanies that nade or
attenpted service of a subpoena upon Fred Schwartz and indicate
when such service was nmade or attenpted, the |ocations and the
result.

14. Set forth, in detail, the “excul patory evidence” that
Fred Schwartz woul d have provided in the [Crimnal Action] as
al l eged in paragraph 14 of the Conplaint. In addition, identify
all docunents and witnesses you relied on in nmaking this

al | egati on.

18



* k k%

16. State each and every fact upon which you base your
all egation in paragraph 16 of the Conplaint that Fred Schwartz
“violated the attorney/client privilege between Schwartz and
Pelullo by providing information to the U S. Governnent and ot her
parties that is protected by the attorney/client privilege and/or
wor k product doctrine.” In addition, identify all docunents and
W tnesses you relied on in making this allegation and identify
the representatives of the U S. Governnent and the “other
parties” discussed in paragraph 16 of the Conpl aint.

17. ldentify all counsel who represented the Plaintiff in
connection with any of the trials or appeals in the [Crim nal
Action].

18. State each and every fact upon which you base your
all egation in paragraph 27 of the Conplaint that you relied upon
Fred Schwartz’ s representations and or prom ses to your detrinent
in preparing for and/or conducting the trials in the [Crimnal
Action]. In addition, identify all docunents and w tnesses you
relied on in making this allegation.

19. State each and every fact upon which you base your
all egation in paragraphs 20, 24, and 28 of the Conplaint that you
have incurred | egal fees and expenses of $2,500,000 through the
four trials and three appeals associated with the [Crim nal

Action] and identify any and all docunents concerning or relating

19



to the foregoing.

20. State each and every fact upon which you base your
all egation in paragraphs 20, 24, and 28 of the Conplaint that you
have “been forced to forfeit to the United States Governnent in
assets with a value in excess of $8, 000, 000" and identify any and
all docunents concerning or relating to the forgoing. In
addition, identify the assets that you allege were forfeited to
the United States governnent.

22. State each and every fact upon which you base your
al l egation in paragraphs 20, 24, and 28 of the Conplaint that you
have | ost incone in excess of $5,000,000 and identify any and al
docunents concerning or relating to the foregoing.

23. State each and every fact upon which you base your
all egation in paragraphs 20, 24, and 28 of the Conplaint that
default judgnents in excess of $50, 000,000 have been entered
agai nst you and identify any and all docunents concerning or
relating to the foregoing.

T

26. Wth respect to each expert you have consulted (or
expect to consult) in the preparation of your case, and whom you
expect to call as an expert witness during the trial of this
Conpl aint [provide certain informati on regarding the expert’s
background and opi ni ons. ]

27. To the extent not provided in the answer to the

20



preceding interrogatory, identify each other w tness you intend
to call at trial, and as to each provide [information about the
W t ness’ s background and their expected testinony. ]

28. ldentify all exhibits that you intend to and/or wll
introduce at the trial of this adversary proceedi ng.

29. ldentify all individuals who provided information used
to answer these interrogatories, and as to each individual
provide the followng information: a. nane; b. interrogatory or
interrogatories for which informati on was provi ded; and c.
current or last known address if such individual is not the
Plaintiff.

30. ldentify the date you answered these interrogatories.

Requests for Production of Docunents:

1. Produce all docunents which are identified in response
to the interrogatories set forth above or which provide
i nformati on upon which the Plaintiff has relied in answering the
foregoing interrogatories.

2. Produce all exhibits which the Plaintiff expects to
offer in evidence or have identified at trial.

3. Produce all docunents which the Plaintiff contends
support the allegations contained in Plaintiff’s Conpl aint.

4. Produce all docunments evidencing or reflecting the
dates either of the Defendants represented the Plaintiff and/or

t he scope of such representation, including, but not limted to,

21



engagenent and retainer letters.

5. Produce all docunents constituting, evidencing,
summari zing or reflecting any verbal or witten comruni cations
between Plaintiff and either of the Defendants.

* Kk Kk *

7. Produce all indictnments of the Plaintiff.

T

11. Produce all post-trial notions, pleadings, and other
docunents filed by the Plaintiff in connection with the [Crim nal
Action].

12. Produce all appellate briefs filed by the Plaintiff in

connection with the [Crim nal Action].

* Kk Kk *

There can be no question that Pelull o’ s bl anket assertion of
his Fifth Amendnent privilege in refusing to respond to all of
t he Defendants’ discovery requests is an abuse of the privil ege,
especially in view of the fact that he is required to give

specific answers to specific questions. One MIlion Three

Hundred Twenty-Two Thousand Two Hundred Forty-Two Dol lars and

Fifty-Eight Cents, 938 F.2d 433, 439; Fed. R CGv.P. 34(b). As to

the majority of the Defendants’ interrogatories and requests for
production of docunents, this Court has found that there is

nothing in the questions thensel ves nor in the context in which
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t hey were asked whi ch woul d suggest that responsive answers coul d
in any way tend to incrimnate Pelullo. Thus, Pelullo s use of
the Fifth Anendnent privilege provides no justification for
Pelullo's or the Trustee’s failure to provide discovery responses
in conpliance with the Consent Order entered into by the Trustee
and the Defendants, and issued by the Bankruptcy Court.

Moreover, even if Pelullo s invocation of his Fifth
Amendnent privilege was valid in connection with a few of the
Def endants’ di scovery requests, it may nonetheless “carry sone
di sadvant ages” and nust be bal anced agai nst “the adversary’s
entitlenent to equitable treatnent,” as has been previously
noted. Gaystone, 25 F.3d 187, 190, 192. Assum ng for the sake
of argunent now that Pelullo’s invocation of his Fifth Amendnent
privilege was valid in connection with a few of the Defendants’
di scovery requests, and having wei ghed the equitable interests of
the Defendants to obtain information related to the clains
agai nst them there is no question that Pelullo s assertion of
his privilege does not absolve Pelullo or the Trustee of their
responsibility for their repeated failure to respond to nost of
t he Defendants’ discovery requests.

In Serafino v. Hasbro, Inc., 82 F.3d 515 (1st G r. 1996),

the First Circuit held that a district court’s dismssal of a
case was proper where the plaintiff asserted his Fifth Anendnent

privilege in a civil action, which resulted in the defendants
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bei ng unable to obtain informati on which was central to the case
agai nst them-- information which could not be obtained from any
ot her source. The First Circuit stated:

The Supreme Court has indicated that the assertion of
the privilege may sonetinmes di sadvantage a party.... W
think that in the civil context, where, systemcally,
the parties are on a sonewhat equal footing, one
party’s assertion of his constitutional right should
not obliterate another party's right to a fair

proceeding. In other words, while a trial court should
strive to acconmpdate a party’s Fifth Amendnent
interests, ... it also nust ensure that the opposing
party is not unduly disadvantaged..... After bal anci ng

the conflicting interests, dismssal may be the only
vi abl e alternative.

Id. at 518 (internal citations omtted). In Serafino, the First
Crcuit upheld the District Court’s findings that the information
requested, and which the plaintiff refused to supply on Fifth
Amendnent grounds, was central to the defendants’ defense; that
there was no effective substitute for the plaintiff’s answers;
and that there was no adequate alternative renedy to di sm ssal

In the instant Adversary Proceeding, Pelullo, who brought
the action in the first instance, has asserted his Fifth
Amendnent privilege and refused to respond to all discovery
requests nade by the Defendants. There is no question that the
requested information is central to the Defendants’ defense in
t he Adversary Action, and it is also clear that nost of the
i nformati on requested could only be provided by Pelullo. Thus,
Pelullo’s broad assertion of his Fifth Amendnment privil ege cannot

justify Pelullo’s or the Trustee' s conduct in the Bankruptcy
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Court, and does not absolve the Trustee and Pelull o of
responsi bly to respond to discovery in connection with the vast
majority of the discovery requests wherein this Court has
determ ned, based on the inplications of the questions and the
setting in which they were asked, that a responsive answer could
in no way tend to incrimnate Pelullo.

Finally, this Court notes that unlike in Graystone or
Serafino, the Bankruptcy Court did not dismss the Adversary
Proceeding as a result of Pelullo’ s assertion of his Fifth
Amendnent rights. Indeed, the Fifth Arendnent issue was first
rai sed by the Trustee in his notion for reconsideration of the
Bankruptcy Court’s dism ssal order, which was based on entirely
different grounds. Pelullo s assertion of his Fifth Arendnent
privilege was offered by the Trustee after his case was di sm ssed
as a justification for his failure to respond tinely to the
Def endants’ di scovery requests. As the Third Grcuit noted in

One MIlion Three Hundred Twenty-Two Thousand Two Hundred Forty-

Two Dollars and Fifty-Eight Cents, under remarkably simlar

circunstances: “both claimants sinply ignored all discovery
requests, ignored the court’s order conpelling discovery, and
apparently never nentioned [one of the claimant’s] Fifth
Amendrent privilege in relation to the discovery requests until
after the clainms had been dismssed..... Thus, the Fifth

Amendrent provides no justification for the clainmant’s conduct in
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the district court.” 938 F.2d 433, 439.

2. Prejudice to the adversary. There has been prejudice to
the Defendants as a result of the Trustee’'s repeated failure to
respond to discovery requests and to obey the Bankruptcy Court’s
order. The proceedi ng was del ayed, and the Defendants were

required to nove to conpel discovery twice. See One MIIlion

Thr ee Hundred Twenty-Two Thousand Two Hundred Forty-Two Dol l ars

and Fifty-Eight Cents, 938 F.2d at 440; Poulis, 747 F.2d at 868.

The Defendants “encountered | ack of cooperation fromthe
plaintiff in areas where the plaintiff should cooperate under the
spirit of the federal procedural rules.” Poulis, 747 F.2d at

868.

3. Ahistory of dilatoriness. As discussed in the
chronol ogy of events recounted above, the Trustee in this case
repeatedly violated discovery deadlines, both those prescribed by
Fed. R Cv.P. 33(a) and 34(b), and those inposed by the Bankruptcy
Court. The Trustee failed to respond to requests to provide
di scovery prior to the filing of the notions to conpel, and the
Trustee flagrantly di sobeyed the Bankruptcy Court’s orders

conpel ling discovery. See One MIlion Three Hundred Twenty- Two

Thousand Two Hundred Forty-Two Dollars and Fifty-Eight Cents, 938

F.2d at 440. “Tinme limts inposed by the rules and the court
serve an inportant purpose for the expeditious processing of

litigation. |If conpliance is not feasible, a tinmely request for

26



an extension should be made to the court. A history by counsel
of ignoring these time limts is intolerable.” Poulis, 747 F.2d
at 686.

Furthernore, while not relying on this fact in deciding this
case, this Court notes that the Trustee has a history of
dilatoriness with this Court that extends beyond the instant
appeal. Specifically, this Court dism ssed another Adversary
Proceeding in this sane bankruptcy case which had been w t hdrawn
fromthe Bankruptcy Court and which was being prosecuted by the
Trustee. That Adversary Proceedi ng was di sm ssed because of the
Trustee’s failure over many nonths to respond to a notion to
dism ss, despite an order fromthis Court to do so. The Court
notes that the law firmwhich represented the Trustee in that
case also represented the Trustee in the Adversary Proceedi ng
bel ow and in the instant appeal.

4. \VWether the attorney’ s conduct was willful or in bad
faith. Wiile there is nothing in the record directly to suggest
that the Trustee or the attorneys representing himacted in “bad
faith” in failing to respond to discovery requests from Sept enber
of 1997 until March of 1998, there is also nothing in the record
to excuse the Trustee's failure to answer those discovery
requests with regard to which this Court has determ ned there was
no basis for taking the Fifth Anendnent. There is al so nothing

in the record to excuse the Trustee’s failure to request
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additional tinme in which to respond to the outstandi ng discovery.
Furthernore, as heretofore discussed, a response to all of the
Def endants’ di scovery requests by a plea of the Fifth Anendnent,
W t hout answering each question, was an abuse of the privilege.

5. Alternative sanctions. After repeatedly failing to
respond to the Defendants’ discovery requests, in violation of
both the Federal Rules of G vil Procedure and the Bankruptcy
Court’s orders, the Trustee entered into a Consent Order in which
he specifically agreed that the case should be dismssed if he
failed to respond to the outstandi ng di scovery requests as
ordered by the Bankruptcy Court. Therefore, regardl ess of what
al ternative sanctions nmay have been avail able to the Bankruptcy
Court, there can be no question that the sanction of dism ssal
was appropriate, particularly given that this Court has found,
based on the inplications of the question and the setting in
which it was asked, that a responsive answer to the vast mgjority
of the discovery requests could in no way tend to incrimnate
Pel ul | o.

6. Meritoriousness of the claim “Aclaim... wll be
deened neritorious when the allegations of the pleadings, if
established at trial, would support recovery by plaintiff....”
Poulis, 747 F.2d at 869-70. This Court will not speculate on the
neritoriousness of the clains in the Adversary Proceedi ng given

that the other Poulis factors weigh so heavily in favor of
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di sm ssal

The Poulis factors strongly support the Bankruptcy Court’s
decision to dismss the Trustee's clains in the Adversary
Proceedi ng. The Bankruptcy Court soundly exercised its
discretion in dismssing the Adversary Proceeding, and this Court

wWill therefore affirmthe D sm ssal Oder of March 6, 1998.

The Reconsi deration O der

The standard of review of a bankruptcy judge’s denial of a
nmotion for reconsideration is whether the bankruptcy judge abused

his discretion. Marta Goup, Inc. v. County Appliance Co., Inc.,

79 B.R 200, 205 (E.D.Pa. 1987); see also North River |nsurance

Conpany v. Cygnet Rei nsurance Conpany, 52 F.3d 1194, 1203 (3rd

Cr. 1995); Lorenz v. Giffith, 12 F.3d 23, 26 (3rd Cr. 1993).

The Bankruptcy Court was clearly within its discretion in denying
the Trustee’s Mdttion for Reconsideration, regardless of whether
that notion was considered pursuant to Fed. R G v.P. 59(b) or

Fed. R Cv.P. 60(b).

Def endants’ Mdtion to Strike

Finally, the Defendants have brought a notion to strike
certain portions of the Trustee's brief before this Court.

Because all issues in this appeal have been resolved in favor of
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t he Defendants, and because this Court will affirmthe judgnents
of the Bankruptcy Court, the Defendants’ notion to strike certain

portions of the Trustee's brief will be dism ssed as noot.

For the reasons stated above, the order of the Bankruptcy
Court dated March 6, 1998, dism ssing the Trustee's Adversary
Proceeding, will be affirnmed. Likew se, the order of the
Bankruptcy Court dated August 26, 1998, denying the Trustee’s
nmotion for reconsideration, will also be affirnmed. The notion by
the Defendants to strike certain portions of the Trustee’s brief
will be dismssed as noot.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF: | ClVIL ACTI ON
LEONARD A. PELULLO |

V. | NO. 98- 5526

FRED SCHWARTZ and |
ADORNO & ZEDER, P. A |

I
ORDER

AND NOW this 16th day of March, 1999; for the reasons set
forth in this Court’s acconpanyi ng nenorandum of this date;

| T IS ORDERED: The Order of the Bankruptcy Court dated March
6, 1998, dism ssing the Trustee’s Adversary Proceeding, is
AFFI RMVED,

| T IS FURTHER ORDERED: The Order of the Bankruptcy Court
dat ed August 26, 1998, denying the Trustee's notion for
reconsi deration, is AFFI RVED,

| T 1S FURTHER ORDERED: The Defendants’ notion to strike

certain portions of the Trustee's brief is DI SM SSED AS MOOT.
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