IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| SABEL GONZALEZ, Individually : ClVIL ACTI ON
and acting as Adm ni strator :

of the ESTATE OF | PPOLI TO :

“LEE" GONZALEZ and LOUI S . NO 98- CVv-3537
GONZALEZ and ELI ZABETH :
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JR. and MARI ANNE M HALI CK and :

CHRI STI NE M HALI CK DERENZO '

VS.
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MULLER and JOHN J. RI CE and
JAMES W RI GGS and HAROLD

M SHALON and MARY ANN
STEWART and MARTIN F. HORN
and RAYMOND P. MCA NNI' S and
WARDEN DONALD VAUGHN

VEMORANDUM AND ORDER

JOYNER, J. Mar ch , 1999

Def endants have filed a notion to dismss this civil rights
action for failure to state a claimupon which relief may be
granted for failure to train and under the “state created danger”
theory of liability.' For the reasons which follow, we grant
defendants’ notion and dism ss this action in its entirety.

Hi story of the Case

This case tragically arose on the night of May 6, 1995 when

! Plaintiffs’ conplaint also includes clainms for conspiracy
and for violations of 42 U S.C. 81985. As reflected at page 3 of
their Brief in Opposition to Defendants’ Mtion to D sm ss,
Plaintiffs have conceded that Count |V of the conplaint, raising
these clains is properly dismssed and that Marianne M halick and
Christine Mhalick Derenzo are barred by the statute of
[imtations fromraising a failure to train claim Accordingly,
those clains are dismssed w thout further discussion.



| ppolito “Lee” Gonzal ez, a Franklin Township, NJ police officer,
was shot and killed during a routine traffic stop by one Robert
“Mudman” Sinon, a |longtine nenber of the “Warl ocks” notorcycle
gang and a recent parolee fromthe Pennsylvania prison system
Wth the perm ssion of the parole and prison authorities in
Pennsyl vani a and New Jersey, M. Sinon had relocated to
Wl lianmstown, NJ upon his release fromthe State Correctional
Institution at Graterford, PA 2 Plaintiffs are Oficer Gonzal ez’
brother and sister-in-law, his niece and nephew and the owners of
the WIllianmstown trailer park to which Sinon had noved upon his
prison rel ease. ®

Plaintiffs contend that Defendants, who are alleged to be
t he policy-making officials of the Pennsyl vani a Board of
Probation and Parole (“PBP&P’), the Pennsylvani a Departnent of
Corrections (“PDOC’) and the Warden of the State Correctional
Institution at Gaterford (“SCl-Gaterford”), knew or should have

known, inter alia:

2 Simon has since been convicted of nurdering O ficer

Gonzal ez, and Charles “Shovel” Staples, a fellow Warl ock gang
menber who was driving the car at the tinme of the nurder and who
was instrunental in securing Sinon a trailer in the Mhalick's
park, was convicted of nunmerous offenses related to Oficer
Gonzal ez’ nmurder. (Pl’s Conplaint, s79, 80).

® Plaintiffs’ clainms had originally been filed in two
separate actions in the United States District Court for the
District of New Jersey. By Oder of June 29, 1998, however, the
defendants, all of whom are residents of Pennsylvania, were
di sm ssed fromthose suits on the grounds that they had
insufficient contacts with New Jersey to justify the exercise by
that court of jurisdiction over them |In so doing, Judge
Simandl e granted plaintiffs leave to file suit in this court.
(PlI"s Conplaint, 14).



(1) that the policies, practices, procedures and custons of
their agencies were inherently deficient, insufficient and
dangerous to the public in that they permtted violent,
unrehabilitated and dangerous crimnals to be rel eased from
prison prior to the expiration of their sentences and that
violent crimnals who were released early fromtheir
sentences continued their violent crimnal behavior

i ncl udi ng hom ci des, upon release (Pl’s Conpl aint, {s18-23);

(2) that Warl ock notorcycle gang nenbers had a propensity
toward violence, particularly toward police officers and
that inproperly paroled Warl ocks had commtted vi ol ent
crimes, including nmurder, upon parole (Pl’s Conplaint, {s24-
28) ;

(3) that Robert Sinon was especially dangerous, in |ight of
hi s psychol ogi cal profile (psychopath), his prior crimnal
hi story (convicted of murder of young woman who refused to
be gang raped by Warl ock nenbers, suspected of nurdering
anot her inmate, 49 m sconducts during incarceration, drug
use and drug sales), his continued affiliation with the
War | ocks and continued drug use, and the opinion of his
sentenci ng judge that he was one of the npost dangerous

i ndi vi dual s he had ever seen, had no respect for human life
and that it would only be a matter of tinme before he killed
again, (Pl’s Conplaint, {s 29-41).

It is thus the thrust of the Gonzalez Plaintiffs’ conplaint
that in authorizing Sinon’s release and permtting himto take up
residence in Wllianstown, NJ, “[d]efendants created a specific
danger to Plaintiff/Decedent and all police officers in and
around Monroe and Franklin Townships...”, while the M halick
Plaintiffs aver that they were “placed in danger by all ow ng
Sinmon’s parole and by failing to properly inform[them of [his]
violent history.” (Pl’s Conplaint, {s100, 120).

St andards Governing Rule 12(b)(6) Mtions to Disniss

It has |Iong been held that in reviewng a notion to dismss
for failure to state a claimupon which relief may be granted

under Fed.R Civ.P. 12(b)(6), the court | ooks only to the facts
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alleged in the conplaint and its attachnments wi thout reference to
ot her parts of the record and nust accept as true the facts
alleged in the conplaint and all reasonable inferences that can
be drawn after construing themin the Iight nost favorable to the

non-novant. Pearson v. Mller, 988 F. Supp. 848, 852 (M D. Pa.

1997), citing, Jordan v. Fox, Rothschild, O Brien and Frankel , 20

F.3d 1250, 1261 (3rd Cr. 1994). The court need not, however,
credit a conplaint’s bald assertions or |egal conclusions. In Re

Burlington Coat Factory Securities Litigation, 114 F.3d 1410,

1429-1430 (3rd Cr. 1997), citing G assman v. Conputervision

Corp., 90 F.3d 617, 628 (1st Cr. 1996). Dy smssal islimted to
those instances where it is certain that no relief could be
granted under any set of facts that could be proved. Al exander

v. Witman, 114 F.3d 1392, 1398 (3rd Gr. 1997).

Di scussi on

A Plaintiffs’ State-Created Danger C ai ns.

Al t hough as a general rule, the state has no affirmative
obligation to protect its citizens fromthe violent acts of
private individuals, the courts have recogni zed two exceptions to

this rule. Morse v. Lower Merion School District, 132 F.3d 902,

907 (3rd Cir. 1997), citing DDR v. Mddle Bucks Area Vocati onal

Tech. Sch., 972 F.2d 1364, 1369-73 (3rd G r. 1992) (en banc),

cert. denied, 506 U S. 1079, 113 S. C. 1045, 122 L.Ed.2d 354
(1993); Uhlrig v. Harder, 64 F.3d 567, 572 (10th Gr. 1995),

cert. denied, 516 U. S. 1118, 116 S.Ct. 924, 133 L. Ed.2d 853

(1996). Thus, liability can arise under Section 1983 for acts
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committed by a private citizen if: (1) the danger or risk of harm
which led to plaintiff’s injury was created by the state (the
state created danger exception); or (2) the state entered into a
special relationship with the plaintiff under which it assuned a
duty to ensure plaintiff’s continued well-being (the speci al

rel ati onship exception). Pearson v. MIller, supra, 988 F. Supp.

at 853.

The special relationship doctrine has | ong been recognized
as inposing a duty upon state actors to protect and provide
i ncarcerated prisoners, involuntarily commtted nental patients
and simlarly situated others with adequate food, shelter
cl ot hing and nedi cal care given that they have been deprived not
only of their liberty but also of the ability to care for

t hensel ves. DeShaney v. W nnebago County Dept. of Socia

Services, 489 U.S. 189, 198-199, 109 S.Ct. 998, 1004-1005, 103

L. Ed. 2d 249 (1989). The affirmative duty to act under this
doctrine arises not fromthe State’'s knowl edge of the

i ndividual’s predicanment or fromits expression of intent to help
him but fromthe [imtations which it has inposed on his freedom
to act on his own behalf. [d., 439 U S. at 200, 109 S.Ct. at
1005- 1006, citing Estelle v. Ganble, 429 U S. 97, 103, 97 S. C.

285, 290, 50 L.Ed.2d 251 (1976). See Also: Horton v. Flenory,

889 F.2d 454 (3rd Gr. 1989). Indeed, in the substantive due
process analysis, it is the State’'s affirmative act of
restraining the individual’s freedomto act on his own behalf

t hrough incarceration, institutionalization or other simlar
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restraint of personal liberty--which is the “deprivation of
liberty” triggering the protections of the Due Process O ause,
not its failure to act to protect his liberty interests agai nst
harns inflicted by other neans. |[d.

The state-created danger exception is essentially an
outgrow h of the special relationship doctrine in that the
threshold requirenent is that there nust be sone affirmative
action on the part of the state before liability may be inposed

on the state or one of its actors. See: DeShaney, 109 S. C. at

201-202. In Mark v. Borough of Hatboro, 51 F.3d 1137 (3rd Cr.

1995), the Third Crcuit observed that those cases fromthose
circuits which had recogni zed the state-created danger theory as
a vehicle for recovery under 81983 had four things in comon: (1)
the harmultimtely caused was foreseeable and fairly direct; (2)
the state actor acted in willful disregard for the safety of the
plaintiff; (3) there existed sone relationship between the state
and the plaintiff; (4) the state actors used their authority to
create an opportunity that otherw se would not have existed for
the third party’s crinme to occur. 1d., at 1152. Thus, the Mrk
court noted, “[t]he cases where the state-created danger theory
was applied were based on discrete, grossly reckless acts
committed by the state or state actors using their peculiar
positions as state actors, leaving a discrete plaintiff

vul nerable to foreseeable injury.” 51 F.3d at 1153.

It was not until 1996 in Kniepp v. Tedder, 95 F.3d 1199 (3rd

Cr. 1996) that the Third Crcuit formally recognized the state-
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created danger theory as stating a viable 81983 cause of acti on.
In doing so, the Court applied the Mark four-part test and found
that a triable issue of fact existed as to whether the defendant
police officers had violated the wife-plaintiff’'s Fourteenth
Amendnent right to substantive due process when, despite her
severely intoxicated state, they released her to return hone

al one after having earlier allowed her husband to | eave the
scene. Prior to her detention by the police for public
drunkenness and di sturbing the peace, Ms. Kniepp' s husband had
been carrying her home as she was too inebriated to wal k on her
own. Applying the preceding four factors, the Third Grcuit
found that it was indeed foreseeable that plaintiff would suffer
serious injury if left to return honme on her own and that in
interfering with M. Kniepp's efforts to take his wife hone, the
police could be found to have sufficiently “created” a danger for
Ms. Kniepp that a jury could hold the city and its police

of ficers |iable.

Since the Kni epp decision, nunmerous courts in this circuit
have applied the state-created danger theory and in the process,
have further refined it and the circunstances under which it is
to be applied. I ndeed, in addition to the above four factors, a
plaintiff nmust allege and prove that the state acted with
deliberate indifference. Further, the risk created nust be
particular to the individual plaintiff hinmself in addition to

bei ng foreseeable. Morse, supra, 132 F.3d at 910, 912, n. 11;

Pearson, also supra, 988 F. Supp. at 853. Merely creating a
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situation which exposed the public in general to an obvious

hazard or risk of harmis not enough. Pearson, 988 F. Supp. at

853, quoting Mrse, 132 F.3d at 913, n.12; Doe v. Methacton
School District, 880 F.Supp. 380, 386 (E.D. Pa. 1995). See Also:

Martinez v. State of California, 444 U S. 277, 285-286, 100 S. C.

553, 559, 62 L.Ed.2d 481 (1980); DiJoseph v. City of

Phi | adel phia, 953 F. Supp. 602, 610-611 (E.D.Pa. 1997); Sciotto v.
Mar pl e Newt own School District, 1999 W. 79136 (E. D. Pa. 1999) at

*4,

Applying these factors to the plaintiffs’ conplaint in this
case, we find that the plaintiffs sinply cannot nmake out a cause
of action under this theory. As regards foreseeability,
plaintiffs contend “...that it is highly foreseeable that the
rel ease of an outlaw notorcycl e gang nenber known to be a viol ent
nmurderer with specific aninosity toward | aw enforcenment woul d
kill a local police officer in a Warlock infested area.” * This
argunent, which appears to be limted to the Gonzalez plaintiffs,
is flawed in several ways.

For one, regardless of the allegations regarding the violent
propensities of Warlocks in general and of Robert Sinon in
particular, plaintiffs nowhere allege that Sinon hinself had ever
previously threatened, harnmed or evinced any specific nal evol ence

toward any police officer prior to May, 1995, |et alone toward

* See Ys 96-104 of Plaintiffs’ Conplaint and pages 19-20 of
Plaintiffs’” Menorandum of Law in Qpposition to Defendants’ Mtion
to D sm ss.



O ficer Gonzalez hinself. Wiile there are indeed anple

al l egations and evidence that M. Sinon is a violent and depraved
i ndividual, there is sinply nothing to suggest that his violent
proclivities were specifically directed at either Oficer
Gonzal ez or even to police officers in general in Mnroe and
Frankl in Townshi ps such that the defendants coul d have been
expected to foresee that Oficer Gonzal ez would be killed as he
was.

As far as the Mhalick plaintiffs are concerned, there are
absol utely no avernents which suggest that the destruction of
their property by New Jersey | aw enforcenent officers |ooking for
evi dence against Sinon after the nurder was the foreseeabl e
result of defendants’ approval of his release fromprison. Thus,
the foreseeability and directness requirenents are not satisfied
her e.

Simlarly, the conplaint is lacking with respect to the

second Mark/ Kni epp factor--that of deliberate indifference for

the safety of the plaintiff. Again, while the conplaint is
replete with all egati ons concerning Robert Sinon’ s crimnal

hi story, psychopathic personality and violent proclivities, there
is no evidence that these defendants knew of plaintiffs and
plaintiffs’ decedent, knew or sonehow shoul d have known t hat
plaintiffs would cone in contact wwth Sinon or suffer injury at
hi s hands, or that the policies and procedures which they

al l egedly promul gated would facilitate this contact and harm such

that they could be said to have willfully disregarded or been

9



deliberately indifferent to a known ri sk.

There is |ikewi se no evidence that any relationship existed
between plaintiffs and defendants which could give rise to a duty
of care on defendants’ part. As before, there are no avernents
t hat defendants had any contact with or even knew of plaintiffs’
exi stence or that defendants exercised the requisite degree of
control over the plaintiffs or plaintiffs’ decedent to give rise
to a relationship. There is also no evidence and there are no
al I egations upon which a jury could find that the plaintiffs were
taken outside of the real mof the general public with respect to
the duties owed them by defendants or that the defendants’
conduct neasurably increased the risk of danger to these
plaintiffs in particular. Pearson, 988 F. Supp. at 854, citing,
inter alia, Mark, 51 F.3d at 1140-53; Salas v. Carpenter, 980

F.2d 299, 309 (5th Gr. 1992); Brown v. G abowski, 922 F.2d 1097

(3rd Gr. 1990). Accordingly, we conclude that the third,
relationship factor is also not present in this case.

Finally, there is also nothing to suggest that the fourth
el ement can be satisfied under the facts of the instant case.
Mssing fromthe plaintiffs’ conplaint are allegations
denonstrating a proximate |ink between the defendants’ actions
and O ficer CGonzal ez’ nurder. Pearson, 988 F. Supp. at 856 citing
Morse, 132 F.3d at 907. Proximty is required in two respects:
(1) geographic and (2) tenporal. |If either connection is too
renote, i.e. if along period of tine el apsed between Sinon’s

release or if Sinon had |lived at the Mhalick’s trailer park for

10



nmont hs or years before murdering Oficer Gonzal ez, the connection
between the two is too attenuated and proxi mate cause is | acking.
Id.

Here, while we nust accept as true that defendants had and
exerci sed supervisory authority over Sinon in permtting his
early prison rel ease and that Sinon would not have been in a
position to shoot O ficer Gonzal ez had he not been paroled, this
sequence of events does not nean that Gonzal ez was killed and the
M halicks’ trailer park searched as the direct result of Sinon' s
parole. Mrse, 132 F.3d at 909. As the Third Grcuit found in
Mrse, we too find that the causation is too attenuated and t hat
the plaintiffs here will not be able to prove any set of facts
whi ch woul d provide the direct causal connection needed to

satisfy this fourth part of the Mark/Kniepp test.

We observe that this case is strikingly simlar to that in

Martinez v. State of California, supra. Plaintiffs there were

the parents of a fifteen-year-old girl who was raped and nurdered
by a parolee five nonths after he was rel eased from prison
despite his history as a sex offender who brought suit under
81983 against the state parole board and others charged with
maki ng parole release decisions. In affirmng the trial court’s
di sm ssal of the suit, the Suprenme Court noted:
Regardl ess of whether, as a matter of state tort |aw, the
parol e board could be said either to have had a “duty” to
avoid harmto the victimor to have proxi mately caused her
death, we hold that taking these particular allegations as
true, appellees did not “deprive” appellants’ decedent of

life within the neaning of the Fourteenth Amendnent. Her
life was taken by the parolee five nonths after his rel ease.
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He was in no sense an agent of the parole board. Further

t he parole board was not aware that appellants’ decedent, as
di stinguished fromthe public at |arge, faced any speci al
danger. W need not and do not decide that a parole officer
coul d never be deened to “deprive” soneone of life by action
taken in connection with the release of a prisoner on
parole. But we do hold that at |east under the particular

ci rcunmst ances of this parole decision, appellants’
decedent’s death is too renpte a consequence of the parole
of ficers’ action to hold them responsi ble under the federal
civil rights law...

444 U.S. at 285, 100 S. Ct. at 559. Thus, in accordance with the

rationale of Martinez, Kniepp, and Mark, we find that plaintiffs

cannot state a cause of action under the state-created danger
theory and that these clains are properly dism ssed with
prej udi ce.

B. Plaintiffs’ Failure to Train C ains.

In Count 111 of their conplaint, the plaintiffs assert a
“failure to train” claimagainst all of the defendants. As noted
previously in footnote 1 of this Menorandum the M halick
plaintiffs have conceded that their clains under the failure to
train theory are barred by the statute of Iimtations and we
t herefore address only the Gonzalez plaintiffs’ claimhere.

The United States Suprenme Court, in Gty of Canton, GChio v.

Harris, 489 U S. 378, 109 S.C. 1197, 103 L.Ed.2d 412 (1989) held
that there are limted circunstances in which an allegation of a
“failure to train” can be the basis for liability under 81983,

but that inadequacy of training may only serve as the basis for
81983 liability where the failure to train anpbunts to deliberate
indifference to the rights of persons with whomthe enpl oyees

cone into contact. 489 U. S. at 387-388, 109 S. C. at 1204. As
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the Canton Court reasoned,

The issue in a case such as this one is whether a training
programis adequate, and if it is not, whether such

i nadequate training can justifiably be said to represent
“city policy.” It may seemcontrary to commbn sense to
assert that a nunicipality will actually have a policy of
not taking reasonable steps to train its enployees. But it
may happen that in light of the duties assigned to specific
of ficers or enployees the need for nore or different
training i s so obvious and the inadequacy so likely to
result in the violation of constitutional rights, that the
pol i cymakers of the city can reasonably be said to have been
deliberately indifferent to the need.

489 U. S. at 390, 109 S. Ct. at 1205. See Al so: Col burn v. Upper

Dar by Townshi p, 946 F.2d 1017, 1029-1030 (3rd G r. 1991); Brown

v. Smythe, 780 F.Supp. 274, 282 (E.D.Pa. 1991).

Simlarly, in resolving the issue of a city’'s liability, the
focus must be on adequacy of the training programin relation to
the tasks that the particular officers nust perform That a
particular officer may be unsatisfactorily trained will not al one
suffice to fasten liability on the city, for the officer’s
shortcom ngs may have resulted fromfactors other than a faulty

training program Gty of Canton, 489 U S. at 390-391, 109 S. C.

at 1206. Neither will it suffice to prove that an injury or
acci dent could have been avoided if an officer had had better or
nore training, sufficient to equip himto avoid the particul ar

i njury-causi ng conduct since even adequately trained officers
occasional ly make m stakes. 1d. Furthernore, for liability to
attach, also requires that the identified deficiency in a city’'s
training programnust be closely related to the ultimate injury

and thus it is still incunbent upon the plaintiff to prove that
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the deficiency in training actually caused his or her injury. 1d.

In application of all of the foregoing to this case, we find
that plaintiffs here have pled none of the el enents necessary to
state a claimupon which liability could be inposed agai nst these
def endants under a failure to train theory. |Indeed, a review of
Count 111 reveals that plaintiffs proffer nothing other than
conclusory allegations that “[t] he defendants involved had in
pl ace at the tinme of Decedent’s death, custons, policies and
procedures were (sic) inherently defective and required nore
training, further training;” that “[p]olicy making officials and
officials wwth authority knew that or should have known of the
i nappropriate policies but intentionally failed to take
appropriate action and/or were deliberately indifferent to the
consequences of their failure to take action;” and that “[a]s a
result, Decedent’s rights have been violated pursuant to U S. C
Section 1983, United States Constitution, New Jersey Constitution
and other statutes and laws.” (Pl’'s Conplaint, {sl130-133).

Noti ceably absent fromthe conplaint, however, are any
avernents concerning what policies, procedures, etc. are
defective, how they are defective or whether the conpl ai ned- of
policy, procedure, etc. in fact involves, a training program
Li kew se absent are any all egations concerning in what manner the
training programis defective, what enployees are alleged to have
acted inproperly and how, what tasks those enpl oyees were charged
wi th perform ng, and whether or how the need for nore or

different training was so obvious to defendants that they could
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be said to have been deliberately indifferent to that need.
Wt hout these factual avernents, there is no basis upon which
this court can credit the bald assertions and | egal concl usions
which plaintiffs have set forth in Count Il of their conplaint.
Count 111 nust therefore be dismssed as well.

For all of the reasons set forth above, the defendants’
notion to dismss is granted with prejudice in accordance with

the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| SABEL GONZALEZ, Individually : ClVIL ACTI ON
and acting as Adm ni strator :

of the ESTATE OF | PPOLI TO :

“LEE" GONZALEZ and LOUI S . NO 98- CVv-3537
GONZALEZ and ELI ZABETH :

GONZALEZ and LOU S GONZALEZ, :

JR. and MARI ANNE M HALI CK and :

CHRI STI NE M HALI CK DERENZO '

VS.

FRED T. ANCELILLI and

PATRI CI A AZZURA and NI CHOLAS
MULLER and JOHN J. RICE and
JAMES W RI GGS and HAROLD

M SHALON and MARY ANN
STEWART and MARTIN F. HORN
and RAYMOND P. MCA NNI' S and
WARDEN DONALD VAUGHN

ORDER

AND NOW this day of March, 1999, upon
consi deration of the Defendants’ Mdtion to Dismss the

Plaintiffs’ Conplaint and Plaintiffs’ Response thereto,

it is

hereby ORDERED that the Mdtion is GRANTED and the Plaintiffs’

Conplaint is DISM SSED wth prejudice for the reasons di scussed

in the precedi ng Menorandum Opi ni on.

BY THE COURT:

J. CURTI'S JOYNER,
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