IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCL SHANNON : ClVIL ACTI ON
V.

Cl TY OF PHI LADELPHI A
NO. 98-5277

MEMORANDUM AND ORDER

BECHTLE, J. MARCH , 1999

Presently before the court is defendant City of
Phi | adel phia's ("the Cty") notion to dismss and plaintiff Carol
Shannon' s (" Shannon") response thereto. For the reasons set
forth below, said notion will be granted in part and denied in

part.

BACKGROUND

Shannon filed the instant action seeking relief under the
Arericans with Disabilities Act ("ADA"), 42 U . S.C. 88 12101-
12117, the Fam |y Medical Leave Act of 1993 ("FM.LA"), 29 U S.C. 8§
2601- 2654 and the Pennsyl vania Human Rel ati ons Act ("PHRA"), Pa.
Stat. Ann. tit. 43, 8§ 951-63.' The facts as alleged in
Shannon's Conpl aint are as foll ows.

In June of 1989, Shannon began working for the Gty as a

data support clerk in the Homcide Unit of the D strict

1. The court has jurisdiction over Shannon's ADA and FMLA
claims pursuant to 28 U S.C. 8§ 1331. The court has jurisdiction
over Shannon's PHRA claimpursuant to 28 U S.C. 8§ 1367.



Attorney's Ofice. On June 10, 1994, Shannon was admtted to the
Crises Center at Fitzgerald Mercy Hospital where she was
di agnosed with major depression. On June 29, 1994, Shannon
applied to the Gty for |eave fromwork under the FM.A and
included a report from her physician stating that her condition
woul d last six nonths.? In August of 1994, Shannon requested an
addi tional three nonth unpaid | eave of absence from Septenber 2,
1994 to Decenber 6, 1994. The City instructed Shannon to return
to work on Septenber 2, 1994. |In Septenber of 1994, Shannon nade
a second request for extended nedical |eave. On Septenber 16,
1994, the City denied Shannon's second request and i nforned
Shannon that her enploynment with the District Attorney's Ofice
was term nated.

On July 12, 1995, Shannon filed a claimw th the Equal
Enpl oyment Qpportunity Comm ssion ("EECC') alleging that the Cty
viol ated her rights under the FMLA.  On July 26, 1998, the EECC
i ssued Shannon a Right to Sue letter. On Cctober 4, 1998,
Shannon filed the instant action. On Decenber 9, 1998, the Cty
filed its notion to dismss and alternatively sought summary
judgnent. For the reasons set forth below, the court will not
convert the notion to dismss to one for summary judgnent and the

notion to dismss will be granted in part and denied in part.

2. Al t hough not specifically stated in her conplaint, Shannon
states in her response to the Cty's notion to dism ss that the
City granted her |eave under the FMLA fromJuly 6, 1994 to
Septenber 1, 1994. (Pl.'s Resp. at 2.)
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1. LEGAL STANDARD

For the purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in a
plaintiff’ s conplaint, construe the conplaint in the |ight nost
favorable to the plaintiff, and determ ne whether "under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief." Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988). The court, however, need not accept
as true legal conclusions or unwarranted factual inferences.

Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir.

1997) (citations omtted). A conplaint is properly dismssed
only if "it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief." Conley v. G bson, 355 U S. 41, 45-46 (1957).

Under Federal Rule of Cvil Procedure 12(b), the court may
consider matters outside the conplaint by converting a notion
filed pursuant to Rule 12(b)(6) to one for sunmary judgnent under
Rul e 56 provided that the court grants the parties a reasonable
opportunity to present all material information to allow the
court to decide the nmotion. Fed. R Gv. P. 12(b). The court
will not convert the GCty's notion to dismss to one for summary
judgnent. Discovery will go forward on the clains not dismssed
by the acconpanying Order and the parties may nove for sunmary

j udgnent under Rule 56 at an appropriate tine.



I11. DI SCUSSI ON

In its notion to dismss, the City sets forth four primry
grounds for dismssal. First, the Gty asserts that Shannon
failed to properly plead that she exhausted her adm nistrative
remedi es before filing a claimunder the ADA in this court.
Second, the Gty argues that Shannon did not establish that she
is aqualified individual as defined by the ADA. Third, the Gty
argues that Shannon's FM.A cl ai m shoul d be di sm ssed because the
action is barred by the statute of limtations. Finally, the
City asserts that Shannon failed to properly plead that she
exhausted her adm nistrative renedies before filing a clai munder
the PHRA with this court. The court will address each argunent
Separately.

A ADA C ai m

1. Exhausti on of Adm nistrative Renedi es
Prior to filing suit in federal court under the ADA a
pl aintiff must exhaust her adm nistrative renedies by filing a

claimwith the EECC. Reddi nger v. Hospital Cent. Serv., Inc., 4

F. Supp. 2d 405, 409 (E.D. Pa. 1998). The plaintiff nust also
receive a right to sue letter fromthe EEOCC before filing suit.
Id. The Gty asserts that Shannon failed to properly plead that
she exhausted her adm nistrative renmedies before filing a claim
under the ADA in this court.

Shannon's Conpl aint states that "[o]n or about July 12,
1995 Plaintiff filed a claimwth the Equal Enpl oynent

Qpportunity Conm ssion alleging that defendant viol ated her
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rights pursuant to the terns and conditions of the Fam |y Medi cal
Leave Act." (Conpl. ¥ 9.) The Conplaint also states that "[o]n
or about July 6, 1998 The Equal Enpl oynent Opportunity Conm ssion
issued to Plaintiff a Notice of her Right To Sue." (Conpl. ¢
10.) The Conplaint further alleges that "[a]ll jurisdictional
prerequisites to filing suit have been net." (Conpl. § 11.) The
City argues that because Shannon's Conpl ai nt does not nention
that she filed a claimwith the EECC al | egi ng any viol ati ons of
t he ADA, Shannon failed to properly plead that she exhausted her
adm ni strative renedies with respect to her clai munder the ADA
The Gty is correct in that the Conplaint states that
Shannon filed a claimwth the EECC for violations of the FMA
and does not nention that she filed a claimfor violations of the
ADA. Shannon attached copies of the claimshe filed with the
EEOC and the Right to Sue letter issued by the EEOCC to her

response to the Gity's notion to dismiss.® (Pl.'s Opp. Exs. A &

3. Cenerally, courts may not | ook beyond the conplaint in
deciding a notion to dism ss under Federal Rule of G vil
Procedure 12(b)(6). However,

a court may properly | ook beyond the conplaint to
matters of public record including court files, records
and letters of official actions or decisions of

gover nment agenci es and adm ni strative bodi es,
docunents referenced and incorporated in the conplaint
and docunents referenced in the conplaint or essential
to a plaintiff's claimwhich are attached to a

def endant's noti on.

Arizmendi v Lawson, 914 F. Supp. 1157, 1160-61 (E. D. Pa. 1996)
(citations omtted) (considering EECC right to sue letter
attached to defendant's notion to dismss). See also Gallo v.
Board of Regents of Univ. of California, 916 F. Supp. 1005, 1007
(S.D. Cal. 1995) (considering EEOCC right to sue letter referenced
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C.) Those docunents clearly reflect that Shannon made a claimto
the EECC for violations of the ADA, as well as for violations of
the FMLA. On the "charge of discrimnation"” form Shannon marked
t he boxes next to "disability" and "retaliation” to indicate the
basis for her claimof discrimnation. (Pl.'s Cop. Ex. A) In
the body of that docunment Shannon stated, "I believe | have been
di scri m nated agai nst because of ny disability in violation of
the Anericans with Disabilities Act of 1964." 1d. The EECC
Right to Sue letter sent to Shannon, dated July 6, 1998, states
that "[y]ou are notified that you have the right to institute a
civil action under Title | of the Americans with Disabilities Act
of 1990." (Pl.'s Opp. Ex. C ) These docunents referenced in
Shannon' s Conpl ai nt denonstrate that Shannon exhausted her
adm ni strative renedies prior to filing a claimwith this court
under the ADA. (Conpl. 91 9-11.)

2. "Qualified Individual" Under the ADA

The ADA prohi bits enployers fromdiscrimnating agai nst
"qualified individual[s] with a disability." 42 U S.C. 8§
12112(a). To establish a prima facie case under the ADA, the
plaintiff must prove that (1) she is disabled within the neaning

of the ADA; (2) she is qualified, with or wi thout reasonable

in conplaint). Because Shannon nust show that she exhausted her
adm ni strative renedies before this court can consi der her ADA
claim these docunents are essential to that claim Thus, the
court nmay properly consider Shannon's charge of discrimnation
filed wwth the EEOCC and the Right to Sue letter attached to her
response because the docunments are referenced in her Conpl ai nt
and are essential to her claim



accommodation, to performthe job she held or sought; and (3) she

was term nated or discrimnated agai nst because of her

disability. Harris v. SmthKline Beecham, 27 F. Supp. 2d 569,
581 (E.D. Pa. 1998) (citations omtted).

The City argues that Shannon is not a qualified
i ndi vi dual as defined by the ADA because she could not attend
work for an extended period of tine. The Cty states that
Shannon received twel ve weeks of FMLA | eave from June 10, 1994
t hrough Septenber 1, 1994. (Def.'s Mem Supp. Mdt. Dis. at 5.)
Shannon al |l eges that in August of 1994 she requested an
addi tional three nonth unpaid | eave of absence from Septenber 2,
1994 to Decenber 6, 1994. (Conpl. 9 15.) The Gty denied that
request. (Conpl. ¢ 17.) Shannon submtted a second request for
addi tional |eave and included a letter from her physician that
i ndi cated she would be able to return to work in three to six
mont hs. (Conpl. 1Y 18-19.) On Septenber 16, 1994, the Cty
deni ed that request and infornmed Shannon that her enploynent was
term nated. (Conpl. 1 20-21.)

The Gty argues that because Shannon's physician
i ndi cated t hat Shannon woul d not be able to return to work for
three to six nonths beyond the | eave period granted under the
FMLA t hat Shannon was not qualified to performthe essenti al
function of attending work. (Conpl. 1Y 27-28.) Shannon argues
that her request for an additional period of unpaid | eave, beyond
that received pursuant to the FMLA, was a reasonabl e

accommodation that the Gty could have granted w t hout undue
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har dshi p.
Under the ADA, "a qualified individual with a
disability" is a person "who, with or wi thout reasonable

accommodati on, can performthe essential functions of the

enpl oynent position that such individual holds or desires.” 42
US C § 12111(8). The term "reasonabl e acconmodati on” may
i ncl ude- -

(A) making existing facilities used by enpl oyees
readily accessible to and usable by individuals with
disabilities; and

(B) job restructuring, part-time or nodified work
schedul es, reassignnment to a vacant position,
acqui sition or nodification of equiprment or devices,
appropriate adjustnment or nodifications of
exam nations, training materials or policies, the
provision of qualified readers or interpreters, and
other simlar accommodations for individuals with
di sabilities.

42 U.S.C. 8§ 12111(9). \Wether granting the additional |eave
requested was a reasonabl e accommopdati on and whether the Cty
could provide it to Shannon w t hout undue hardship are factual
inquiries that are not properly decided in the context of a
notion to dismss under Federal Rule of Civil Procedure 12(b)(6).

GCshiver v. Levin, Fishbein, Sedran & Bernan, 38 F.3d 1380, 1391-

92 (3d Gr. 1994) (reversing trial court for resolving factual
issues in context of Rule 12(b)(6)). Accordingly, the court wll
deny the City's notion to dism ss Shannon's ADA claim

B. FMLA d aim

The Gty seeks dism ssal of Shannon's FM.LA claimfor
failure to conply wwth the statute of limtations. Generally, a

statute of limtations defense cannot be used in the context of a
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Rul e 12(b)(6) notion to dismss. However, "an exception is nmade
where the conplaint facially shows nonconpliance with the
l[imtations period and the affirmative defense clearly appears on
the face of the pleading.” Gshiver, 38 F.3d at 1384 n.1 (3d Cr.
1994). The statute of |imtations under the FMLA is ordinarily
two years. 29 U S. C. 8§ 2617(c)(1). For willful conduct,
however, the statute of |limtations is three years. 29 U S.C 8§
2617(c)(2). Shannon does not allege a willful violation of the
FMLA. Accordingly, the two year statute of limtations applies.
Shannon al l eges that the Gty denied her request for
addi tional |eave under the FMLA and term nated her enploynment on
Septenber 16, 1994. (Conpl. 9T 20-21.) The statute of
limtations for a claimunder the FMLA begins to run "the date of
the last event constituting the alleged violation for which the
action is brought.” 29 U S.C. 8 2617(c)(1). Shannon all eges,
anong ot her things, that the denial of additional |eave violates
the FMLA. The | ast denial occurred on Septenber 16, 1994. Thus,
the | atest date on which the statute of Iimtations for Shannon's
FMLA cl ai m began to run was Septenber 16, 1994. Shannon di d not
file her Conplaint instituting this action until October 4, 1998.
Shannon does not address the issue in her response to the City's
notion to dism ss beyond stating that the claimis tinely. She
does not cite any authority or basis for that argunent. In this
instance, it is clear fromthe face of Shannon's Conpl ai nt that

she did not file this action alleging a violation under the FMLA



until over four years after her enployment was ternminated. * This
period is plainly beyond the two year statute of Iimtations that
applies to Shannon's cl ai munder the FMLA. Accordingly, the
court will dismss Shannon's FMLA cl aim

C. PHRA d aim

The City argues that Shannon's PHRA cl ai m shoul d be
di sm ssed because she failed to plead that she exhausted her
adm ni strative renedi es under the PHRA before instituting an
action in this court. A plaintiff may not seek judicial renedies
under the PHRA, unless an admi nistrative conplaint is filed with
t he Pennsyl vani a Human Rel ati ons Conm ssion within 180 days of

the alleged act of discrimnation. Wodson v. Scott Paper Co.,

109 F.3d 913, 925 (3d Gr. 1997) (citation omtted). Shannon's
Conpl ai nt does not allege that she exhausted her adm nistrative
remedi es under the PHRA prior to filing suit in this court.

Addi tional ly, Shannon does not address this issue in her response

tothe City's notion to dismss. The court wll dismss Count

4, The court agrees with the Gty's argunent, which is not

di sputed by Shannon, that filing a discrimnation charge with the
EEOCC does not toll the statute of limtations for her FMLA claim
See Johnson v. Railway Express Agency, 421 U. S. 454, 465-67
(1975) (holding that an EECC filing did not toll the limtation
period for a suit brought under 42 U S. C 8§ 1981); Sanders V.
Hale Fire Punp Co., No. 87-2468, 1987 W. 17748, *3 (E. D. Pa.

Sept. 30, 1987) (finding that plaintiff's EEOC claimdid not toll
statute of imtations for a hybrid clai munder 8 301 of the
Labor Managenent Relations Act). This position is bolstered by
the fact that the FMLA does not require a plaintiff to pursue any

adm ni strative renedies before filing suit in federal court. See
29 U.S.C. 88 2601 et seq.; 29 CF.R 8§ 825.400(a); Krohn v.

Forsting, 11 F. Supp. 2d 1082, 1085 (E.D. Mo. 1998); Churchil
v. Star Enter., No. 97-3527, 1998 W. 254080, *6 (E.D. Pa. 1998).
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1l of Shannon's Conplaint alleging a claimunder the PHRA for

failure to allege that she exhausted her adm nistrative renedies.

V. CONCLUSI ON

For the reasons set forth above, the GCty's notion to
dismss will be granted in part and denied in part.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCL SHANNON : ClVIL ACTI ON

V. :

Cl TY OF PH LADELPHI A NO 98-5277
ORDER

AND NOW TO WT, this day of March, 1999, upon
consi deration of defendant the City of Philadel phia' s notion to

dism ss and plaintiff Carol Shannon's response thereto, IT IS

ORDERED that said notion is GRANTED I N PART and DENI ED | N PART as

foll ows:

(1) Said notion is DENIED as to Count I;

(2) Count Il is DI SM SSED;, and

(3) Count Ill is D SM SSED, WTHOUT PREJUDICE. Plaintiff may
anend her Conplaint within twenty (20) days to properly

al l ege a claimunder the Pennsylvania Human Rel ati ons Act.

LOU S C. BECHTLE, J.



