IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSTI TUTI ON BANK : ClVIL ACTI ON
V.
W LLI AM KALI NOWBKI and : No. 95-3955

ANDREA KALI NOABKI

VEMORANDUM

Ludwi g, J. March 3, 1999

Plaintiff Constitution Bank noves for a declaratory
j udgnment on whether a “Settlenment Agreenent” entered into by the
parties on Decenber 15, 1992 superseded a 1989 | oan agreenent and
defendants’ | oan guaranty. The issue is a matter of contract and
is controll ed by Pennsylvania law.' Jurisdictionis diversity. 28
U.S.C. §§ 1332(a), 2201(a).

In 1989, plaintiff issued a | oan for $250,000 to Transact
Property Conpany, a corporation in which defendant WIIiam
Kal i nowski was a sharehol der. The |oan was evidenced by a
prom ssory note. Defendants WIIliamand Andrea Kal i nowski, al ong
with three other couples,? guaranteed the loan in witing. In

August 1992, plaintiff notified defendants that the |oan was in

! The parties agree that Pennsylvania | aw applies - the 1992
agreenment was negotiated in Pennsylvania and states it i s governed
by the laws of this state. Settlenent agreenent, 9§ 26.

2 The ot her coupl es - Stephen and Karen Kal i nowski, N. Robert
and Janet Andes, and David and Caren Kessler - are not parties to
this action.



default and that the balance due of $254,953.75 had been
accel erated. Joint pretrial stip., ex. D. Defendants - and two of
t he other guarantor couples - thereupon filed an action in state
court for injunctive relief to prevent entry of a confession of
j udgnent agai nst themunder the 1989 guaranty and for danages for
al l eged bank violations relating to the | oan agreenent. Transact

Property Conpany v. Constitution Bank,, No. 1232 (C. P. Phila. Cct.

Term 1992). Id., agreed facts, T 9.

There is no significant issue as to the facts. |In Decenber
1992, plaintiff bank and the four sets of guarantors executed a
“Settlenment Agreenment,” which recited that it was intended to
resolve all disputes. Settl enment agreenent, at 2. Under the
agreenent, the comercial | oan made to Transact was to be repl aced
by four separate consuner | oans of $63, 750, al |l ocated anong each of
t he four guarantor couples. Settlenent agreenent, {7 1-2. As part
of the agreenent, each couple was required to provide collateral in
the formof a second nortgage on their hone.® 1d., 17 3(c), 4(c),
5(c), 6(c). Thereafter, however, one of the four couples - N
Robert and Janet Andes - was unable to give a second nortgage
because M. Andes’ parents, the holders of an existing second

nortgage, refused to subordinate. Joint pretrial stip., agreed

® Def endants were given the alternative of placing $65, 000 in
an escrow account in lieu of securing a second nortgage.
Settl enent agreenent, | 6(c). The settlenent agreenent al so gave
t he bank discretion to reject a second nortgage as col lateral if,
upon a real estate appraisal, it decided there was insufficient
equity in the guarantors’ hone - or to demand additional security.
Settl enent agreenent, | 12.



facts, f 14. Eventually, after a period of several nonths, the
bank did not issue any of the consuner |oans, and the closing
contenpl ated by the settlenent agreenent did not occur. Id., 1
15.

In 1995, plaintiff confessed judgnent in this court against
def endants under the 1989 | oan docunents. See order, June 26,
1995. This judgnent was opened to permt defendants to assert the
defense that their guaranty was superseded by the settlenent
agreenent. See order, August 28, 1998. Plaintiff thereafter filed
an anended conplaint, adding count 11, seeking a declaratory
judgnent as to the enforceability of the 1992 settlenent

agreenent . *

Settl ement agreenents are to be i nterpreted according
to principles of contract |law, the forenost of which is

to give effect to the parties’ intent. See In re

Colunbia Gas System 1Inc., 50 F.3d 233, 241 (3d GCr.

1995). Odinarily, the interpretation of a contract is

a task for the courts. See @Quaranty Nat’'l Ins. Co. V.

Vanliner Ins. Co., 1998 W 351743, *5 (E.D. Pa. 1998)

(citing Standard Venetian Blind Co. v. Anerican Enpire

Ins. Co., 503 Pa. 300, 304, 469 A 2d 563, 566 (1983)).

I n ascertaining contractual intent, the plain |anguage of

“*Plaintiff al so added a breach of contract claim(count 111),
inthe event that the settl enent agreenent was upheld. In |ight of
this decision, count Ill is noot.

3



the agreenment controls. Proper construction also
requi res consideration of “the situation of the parties,
the attendant circunstances and the ends they sought to

achieve.” Wllians v. Metzler, 132 F.3d 937, 947 (3d

Cir. 1997). See also Chadwick v. Capital Advisors, Inc.,

1992 W. 121616, *5 (E.D. Pa. May 26, 1992) (“In
construing a contract, the intention of the parties is
paramount and the court wll adopt an interpretation
which under all the circunstances ascribes the nost
reasonabl e, probabl e and natural conduct of the parties,
bearing in mnd the objects manifestly to be

acconplished.”) (quoting Walton v. Philadelphia Nat’]

Bank, 376 Pa. Super. 329, 338, 545 A 2d 1383, 1388
(1988)).

Here, the settl enent agreenent was not a substituted contract
for the original |oan agreenent and guarantees. |t has not been
denonstrated that the | ater agreenent was intended to extinguish
the guarantors’ prior obligations upon acceptance of prom ses of

performance. See Nowi cki Construction, 342 Pa. Super. 8,

15, 492 A 2d 36, 40 (1985) (“The party asserting a .

substituted contract has the burden of proving that the parties
intended to discharge the earlier contract.”) (citation omtted).

| nstead, the settlenent agreenent was an executory accord. See



Rest atement (Second) of Contracts § 281 (1979) (“(1) An accord is

a contract under which an obligee promses to accept a stated
performance in satisfaction of the obligor’s existing duty.
Per f or mance of the accord di scharges the original duty.”). Wth an
accord, it is performance of the substituted duty, not its nere

prom se, that discharges the original duty. See River Road

Devel opnent Corp. v. Carlson Corp., 1992 W 212351, *23 (E. D. Pa.

August 27, 1992) (citing Now cki Construction, 342 Pa. Super. at

15, 492 A 2d at 40). See also Restatenent (Second) of Contracts §

281 cm. a (1979) (“It is the essence of an accord that the
original duty is not satisfied until the accord is perforned .
).

Under the settlenent agreenent, the express condition to be
fulfilled was the issuance of consuner |oans to the four sets of
guarantors based on their putting up satisfactory collateral
Settl enent agreenent, 1 3(c), 4(c), 5(c), 6(c). The thrust of the
settl enment agreenent was to convert the original |oan and the
guarantees into col l ectible consunmer loans. Its explicit predicate
was t he soundness of the guarantors’ collateral - second nortgages
or, in defendants’ instance, the equivalent in cash, or such
addi tional collateral as was sought by the bank. To regard the
settl enent agreenent as a substituted contract rather than an
executory accord contradicts its unanbi guous wording and i s sinply
not pl ausi bl e.

Moreover, nothing in the settlenent agreenent suggests that

the bank was obligated to close on defendants’ consuner | oan
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i ndependently of the other guarantors’ |oans. As the agreenent

states, the bank was to apply “in full satisfaction of the
[guarantors’] obligations under the Note, the proceeds
received by the Bank in the total amount of $250, 000 from
four (4) separate consuner | oans in the anount of $63, 750
each made by [the guarantors].” Settlenent agreenent, ¢
2. Next, the ternms and conditions of the four separate
| oans are set forth. Settlenent agreenent, Y 3, 4, 5,
6. Thereafter, the agreenent specifies that the contract
may be executed in a nunber of counterparts “all of which
taken together shall constitute one and the sane
instrunent.” Settlenent agreenent, § 27. Paragraph 12 -
al though not controlling on the facts of this case -
further illustrates the all-or-nothing approach intended
by the parties. That paragraph relates to the bank’s
right to obtain collateral in addition to the second
nortgages. Upon non-conpliance with the bank’s request
by any of the guarantors, the bank reserved the right to
wWthdraw its assent to the agreenent, at which tinme the
agreenent woul d be considered “null and void and w t hout
any legal effect and the parties [ ] returned to their

respective positions prior to the execution of [the]



Agreenent, as if [the] Agreenent had never been executed
and delivered.”®

Def endants argue that because plaintiff did not withdrawits
assent to the agreenent via the framework of § 12, plaintiff cannot
rescind. This argunent is unpersuasive. Paragraph 12 | ooked to a
situation in which plaintiff requested nore collateral than that
called for in the agreenent - the second nortgages. Here, the
specific collateral itself was not forthcom ng.

Therefore, additional collateral was not the issue. The
agreenment does not |imt the bank’s right of rescission to | 12,

and its silence on the subject does not convert § 12 into an
excl usive procedure. |If anything, the agreenent in its
totality enpowers the bank with broad discretion not to
proceed with the consuner loans if its conditions are not
net by all the guarantors.

G ven this contextual interpretation, the settl enent

agreenent contenplated a substitution for the original

| oan of four consuner |oans, in equal anounts. It was
not to be divisible as to the guarantors wuntil the
consuner |oans were in place. Failure of one set of

®Plaintiff did not request additional collateral as it could
have done under § 12. However, the structure of f 12 shows the
parties’ intent as to the entire agreenent - that substitution of
the consumer l|oans for the original comercial |oan was as “a
package” and not four separate transactions.



guarantors to conply with the conditions of the executory
accord constituted non-conpliance wwth the accord inits

entirety. Upon notice of the inability to provide the requisite

security on the part of one of the guarantor couples, plaintiff
refused to cl ose on any of the consuner |oans. After attenpts at
resolution, plaintiff notified defendants of its w thdrawal from
the settlenent agreenent. Joint pretrial stip., ex. F-H Upon
such rescission, the rights and duties existing under the original
| oan and guaranty agreenments were re-instated. Having been duly

vitiated, the settlenent agreenent becane unenforceabl e.

Ednund V. Ludw g, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONSTI TUTI ON BANK : ClVIL ACTI ON
V.
W LLI AM KALI NOWBKI and : No. 95-3955

ANDREA KALI NOABKI

ORDER
AND NOW this __ day of March, 1999, declaratory judgnent is
entered in favor of plaintiff Constitution Bank and against
def endants WIliamand Andrea Kal i nowski on count Il of the anended
complaint. Al clainms, counterclains, and defenses arising from
the settl enent agreenent dated Decenber 15, 1992 are dism ssed. A

menor andum acconpani es this order.

Ednund V. Ludw g, J.



