IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD T. FERGUSON, : ClVIL ACTION
: NO. 97-3945
Pl aintiff,
V.
CSX TRANSPORTATI ON

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. August 4, 2003

| NTRODUCTI ON
Plaintiff, Ronald T. Ferguson has filed a claim

pursuant to the Federal Enployer's Liability Act, 45 U S.C. § 51
("FELA") against his former enployer, CSX Transportation ("CSX").
Specifically, plaintiff has brought a claimunder FELA for the
negligent infliction of enotional distress caused by defendant
CSX. Before the Court is defendant's notion for summary
judgnment. Because plaintiff was not within the "zone of danger”
as articulated by the United States Suprenme Court in Gottshall,

defendant's notion will be granted.

1. FACTS

The follow ng facts are not in dispute or are construed
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in the light nost favorable to the plaintiff. On or about August
21, 1996, Larry Deery ("Deery")?!, an enployee of CSX who was off-
duty at the tine of this incident, drove his car to the site
where plaintiff was working and began scream ng obscenities and
threats directed at plaintiff. At the tine, plaintiff was
working at CSX's rail yard in Wllsnmere, Delaware. According to
plaintiff, Deery threatened to kill himfor reporting to a CSX
supervi sor sone indiscretions on the part of Deery's brother,
Phillip Deery, who was al so an enpl oyee of CSX.2 Plaintiff

all eges that, for a period of about five to ten m nutes, Deery
continued to screamat him threatening to burn down his hone and

kill his famly.

! The record is replete with exanpl es of nunerous

probl ens Deery had with other co-workers during his tenure at
CSX. In fact, plaintiff exhaustively describes Deery's various
past indiscretions and boorish behavior by citing to the
depositions of several CSX enployees. Thus, it is clear fromthe
record that CSX had know edge or notice of Deery's indiscretions
and threatening behavior. Furthernore, for the purposes of this
notion, the Court finds that CSX had notice of Deery's past
behavior and it was foreseeable that the August 21, 1996 inci dent
could occur. Although plaintiff may be able to satisfy this

el ement of his negligence claim as discussed in full below,
defendant's notion will be granted since CSX did not owe
plaintiff a | egal duty since he was not within the zone of
danger.

2 In or about March or April of 1996, plaintiff had
reported Phillip Deery to a supervisor for safety violations.
Al t hough plaintiff did not have any run-ins wth Phillip Deery,
Larry Deery allegedly threatened to kill plaintiff on two
previous occasions. These threats, however, were never face-to-
face threats, but were nade over a hand-held radi o and overheard
by plaintiff. Plaintiff admts that while these threats were
unsettling, there was no i nm nent threat of physical harm
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Initially, when the verbal abuse began, plaintiff was
standi ng next to a running | oconotive and Deery was inside his
parked car, behind a fence, approximately fifty (50) feet away.
However, because Deery was in his car and plaintiff was sone
di stance away standing next to a running train, plaintiff could
not hear exactly what Deery was saying. As a result, plaintiff
began wal king toward the fence separating himfrom Deery. At
that point, continuing the verbal assault towards plaintiff,
Deery exited his car and al so wal ked toward the fence separating
the two individuals. According to the plaintiff, the two were
now three (3) to five (5) feet away, still separated by the
fence. After verbally threatening plaintiff for a few nore
m nutes, Deery picked up sone rocks and stones, as well as a 2x4
pi ece of lunber and threw themat plaintiff. It is undisputed
that plaintiff was not hit by any of the objects Deery threw at
him?® Following Deery's tirade of both words and rocks,
plaintiff alleges that Deery returned to his car and nmade

sl ashing notions across his throat before driving out of the

3 Thus, it is clear that plaintiff seeks recovery for
"purely enotional clains”. The Third Circuit defines "purely
enotional clains" as a "nental disturbance unacconpani ed by a
cont empor aneous infliction of physical injury.” Gottshall v.
Consolidated Rail Corporation, 56 F.3d 530, 533 n.3 (3d Gr.
1995) (citing Bloomv. Consolidated Rail Corp., 41 F.3d 911, 915
n.5 (3d Gr. 1994)). Although the Third Crcuit has not decided
"whet her enotional distress, to be actionable nmust produce
acconpanyi ng physical manifestations in reaction to the mnd's
di sturbance", see id., for the purposes of this notion, the Court
concludes that plaintiff has sufficiently denonstrated an
acconpanyi ng physical manifestation.
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area.*

As a result of this confrontation, plaintiff clainms to
have suffered severe enotional distress. Since the incident,
plaintiff has been continuously fearful for his life and that of
his famly. In addition, he has been unable to work and has
difficulty concentrating. Lastly, plaintiff has suffered from
maj or depression and severe anxi ety di sorder which has required

| ong-term psychiatric care.

I11. LEGAL STANDARD

Summary judgnent is appropriate if the noving party can
"show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Cv. P. 56(c). Wuen ruling on a notion for sunmary

judgnent, the Court nust view the evidence in the |ight nost

favorable to the non-novant. Mat sushita Elec. Indus. Co., Ltd.

V. Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resol ve
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Al though the plaintiff alleges that he presently
believes that Deery will carry out his threats to harm hi mand
his famly, it is undisputed that since the incident he has not
heard from nor had contact wi th Deery. See Dep. of Ronald T.
Ferguson, at 102, 133 ("Pl.'s Dep."). In fact, Deery was fired
as a result of this incident with plaintiff. See Pl.'s Ex. S.
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conflicts in the non-novant's favor. Big Apple BMNW Inc. v. BMV

of N Aner., Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert.

deni ed, 507 U.S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once the

nmovant has done so, however, the non-noving party cannot rest on
its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
movant nust then "nmake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file." Harter v.

GAF Corp., 967 F.2d 846, 852 (3d G r. 1992); see also Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 255 (1986).

Furthernore, in order for a court to grant sunmary
judgnent in a FELA negligence case, the defendant nust
denonstrate the absence of a genuine issue of material fact on at
| east one of the required elenents for negligence and that the
i ssue should be resolved inits favor as a matter of |law.  See,

e.qg., Snolsky v. Consolidated Rail Corp., 780 F. Supp. 283, 290

(E.D. Pa. 1991); Lauria v. National R R Passenger Corp., No. 95-

1561, 1997 W. 83767, at *3 (E.D. Pa. Feb. 20, 1997).

V. ANALYSI S

A Recovery Under the FELA




The FELA provides that "[e]very commpn carrier by
railroad . . . shall be liable in damages to any person suffering
injury while he is enployed by such carrier . . . for such injury
or death resulting in whole or in part fromthe negligence of any
of the officers, agents, or enployees of such carrier "

45 U.S.C.A. 8 51 (West 1986). However, FELA is not a workers'

conpensation statute and does not require railroad enployers to

insure the safety of their enployees. See, e.q., Consolidated

Rail Corp v. Gottshall, 512 U S. 532, 543 (1994); lnnman v.

Baltinore & Ghio R R Co., 361 U S. 138, 140 (1959).

Nevert hel ess, the Suprene Court has l|iberally construed FELA to
further the statute's broad renedial goal. Gottshall, 512 at
543.

The traditional comon | aw negligence el enents of duty,
breach, foreseeability, causation and damages apply in an action

brought under FELA. Robert v. Consolidated Rail Corp., 832 F.2d

3, 6 (1st Gr. 1987); see also Finley v. National R R Passenger

Corp., No. 95-3594, 1997 W. 59322, at *3 (E.D. Pa. Feb. 12,
1997); Lauria, 1997 W. 83767, at *2 (E.D. Pa. Feb. 20, 1997)

Wal sh v. Consolidated Rail Corp., 937 F. Supp. 380, 383 (E.D. Pa

1996). The question in this case is whether, under the
ci rcunst ances of this case, defendant owed plaintiff a |egal

duty.



B. Cainms for Negligent Infliction of Enotional Distress
Under the FELA - Zone of Danger Test.

The United States Suprene Court, in Consolidated Rai

Corp v. Gottshall, 512 U S. 532 (1994), outlined the standard to

be applied when considering clainms for negligent infliction of
enotional distress under the FELA. In Gottshall, the Suprene
Court held that "an enotional injury constitutes "injury’
resulting fromthe enployer's 'negligence' for purposes of FELA
only if it would be conpensable under the terns of the zone of
danger test.” 1d. at 555 (citing 45 U S.C. 8 51). It defined
the zone of danger test by stating that the law "limts recovery
of enotional injury to those plaintiffs who sustain a physical
impact as a result of a defendant's negligent conduct, or who are
placed in inmediate risk of physical harmby that conduct.” 1d.
at 547-48. According to the Third G rcuit, "[t]he Suprene Court
adopted the zone of danger test, in part, to limt defendants’
liability to certain classes of plaintiffs and to certain types
of harm notw t hstandi ng that sone genuine clains wuld be

foreclosed.” Bloomyv. Consolidated Rail Corp., 41 F.3d 911, 914

(3d Cir. 1994) (citing Gottshall, 512 U S. at 552).

The Third Grcuit has concluded that under Gottshall,
when plaintiff asserts a claimfor negligent infliction of
enotional distress, a defendant will owe the plaintiff a |egal
duty only if: 1) the plaintiff sustained a physical inpact or 2)

plaintiff was placed in imediate risk of physical harm or
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threatened imm nently with physical inpact. Bloom 41 F.3d at
915-16. It is clear fromthe record that plaintiff did not
sustain a physical inpact. Plaintiff testified at his deposition
and concedes in his Response that he was never hit by any of the
objects thrown by Deery. See Pl.'s Dep. at 43, 100; Pl."'s Br. in
Resp. to Defs.' Mdt. for Sunmm J. at 5. Therefore, the only
i ssue remai ning i s whether, under the circunstance, does
plaintiff satisfy the second prong of the Bloomtest.

Plaintiff's deposition testinony clearly reveal s that
t he enotional distress he clains was not the result of the fear
of i medi ate physical harmfrom being hit by the objects thrown
over the fence by Deery, but rather by the fear of the threats of
future harm whi ch Deery was making toward plaintiff and his
famly. See Pl.'s Dep. at 99. As he testified at his
deposition, due to these threats, he remains in constant fear and
has suffered severe enotional distress. Pl.'s Dep. at 99-100;
Pl."s Exs. C, F.®> This Court concludes that the fear of sone
future harm caused by verbal threats is insufficient to place
plaintiff within the actionable zone of danger because these

threats of future harmdid not place plaintiff "in inmmediate risk

> Plaintiff's consulting physician al so recogni zed t hat

plaintiff's fear stens fromthe threats of future harm  See
Pl."s Ex. A at 2-3. The doctor states that plaintiff "has been
continuously fearful for his life and for that of his famly
since leaving railroad work after nmaking a formal conpl aint

agai nst the Deery brothers for the threats to kill him. . . ."
ld. at 3.



of physical harmor threatened [hin] inmmnently wth physical
inpact." Bloom 41 F.3d at 915-16. The fear plaintiff suffered
due to the threat to burn down his house, as well as the threat
of future harmto plaintiff and his famly is, therefore, not

conpensable. Cf. Krause v. Security Search & Abstract Co. of

Phila., Inc., Nos. 96-595, 96-5742, 1997 W. 528081, at *8 (E. D

Pa. Aug. 21, 1997) (verbal threats nmade to plaintiffs about
physically harm ng fam |y nmenbers not enough to neet
Pennsyl vani a's zone of danger test and all ow recovery for
negligent infliction of enotional distress).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD T. FERGUSON, : ClVIL ACTI ON
: NO. 97-3945
Plaintiff,
V.
CSX TRANSPORTATI ON

Def endant .

ORDER

AND NOW this 25th day of February, 1999, upon
consi deration of defendant CSX Transportation's notion for
summary judgnent (doc. no. 19), plaintiff's response (doc. no.
27), and defendant's reply thereto (doc. no. 28), it is hereby
ORDERED t hat :

1. Defendant's notion for summary judgnent is
GRANTED; and

6. JUDGMENT is ENTERED in favor of defendant and
agai nst plaintiff.

The clerk shall mark this case CLOSED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



