IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOY PALAGRUTO : CIVIL ACTI ON
V. :
Dl RECTOR, FEDERAL EMERGENCY

MANAGEMENT AGENCY - NATI ONAL :
FLOCOD | NSURANCE PROGRAM : NO. 98-0837

MEMORANDUM AND ORDER

HUTTON, J. February 24, 1999

Presently before the Court are the Motion for Judgnent on
the Pleadings or, in the alternative, for Summary Judgnent by the
Director of the Federal Enmergency Managenent Agency (“FEMA' or
“Defendant”) (Docket No. 5), the Response thereto by Joy Pal agruto
(“Palagruto” or “Plaintiff”) (Docket No. 6) and Defendant’s Reply
thereto (Docket No. 7). For the foregoing reasons, the Defendant’s

Mbtion i s GRANTED.

. BACKGROUND

This is an i nsurance coverage case in which the Director
of the Federal Enmergency Managenent Agency (“FEMA” or “Defendant”),
now files a notion for judgenent on the pleadings or, in the
alternative, for summary judgnent. Joy Pal agruto (“Pal agruto” or
“Plaintiff”) brings this action against FEMA under the National
Fl ood Insurance Act, 42 U S.C. 88 4001-4129 (“NFIA’)to recover

under her FEMA-witten Standard Fl ood | nsurance Policy (“SFIP").



On Septenber 8, 1996, Plaintiff’s honme | ocated at 2513
Br ookdal e Avenue, Roslyn, Pennsylvani a, was damaged in a fl ood. At
the time of the flood, Plaintiff’s home was insured with a flood
i nsurance policy fromFEMA--the SFIP. Plaintiff’s hone was i nsured
for $88,000, with a $5,6000 deductible. Plaintiff’s insurance
policy required her to submt a sworn statenent with the anount she
claimed under the policy within sixty days after the |oss.
Followng the loss, Plaintiff hired HIlis Adjustnent Agency
(“Hllis”) as her representative to handle her <claim wth
Defendant. Hillis was unable to i nspect the hone and neasure the
exact dollar anount of the damages to Plaintiff’s hone.

On Septenber 11, 1996, Hillis forwarded a signed Proof of
Loss to Defendant. In the space that asked for the “Anount C ai ned
under the above nunbered policy,” Plaintiff entered “To Be
Det erm ned.” On Septenber 23, 1996, FEMA sent Plaintiff a letter
stating that it reviewed the formand rejected it because no anount
was stated on the form |In that |letter, FEMA advised her that the
form was inadequate and did not conply with the proof of [|oss
requi renents. FEMA infornmed Plaintiff that she was required to
submt a sworn statenment with the anount she clainmed under the
policy within sixty days after the |oss.

Plaintiff hired an independent adjuster, Charter
Adj ust nent Conpany (“Charter”), which conducted an inspection of

Plaintiff’s home on Septenber 18, 1996. On Cctober 20, 1996, the



adjuster informed the Plaintiff that he estimted the damages to
Plaintiff’s home to be $4, 867. 83.

The period to file a proof of | oss expired on Novenber 8,
1996. However, on January 16, 1997, FEMA gave Plaintiff “ten (10)
days fromthe date of this letter” to file her proof of loss. On
January 27, 1997, Hllis submtted a “Prelimnary Estimate” to FEMA
in the anount of $15,396.47. On February 7, 1997, FEMA notified
Plaintiff that her previous subm ssions, the Proof of Loss and
Prelimnary Estimtes, were inadequate for |ack of docunentation
and failure to submt a valid proof of |oss.

About this tinme, Plaintiff |earned that Abington

Townshi p’s contractor estinmated the damage to Plaintiff’s honme at

$28, 635. 00. On February 10, 1997, Hillis and Charter then
conducted another inspection of Plaintiff’s hone. The parties
could not agree as to the anmount of damages. On February 19,

1997, FEMA notified Plaintiff that her claim had been rejected
because her proof of |oss was i nadequate and the | oss was | ess than
her deducti bl e.

On February 18, 1998, Plaintiff filed her Conplaint wth
this Court. On Septenber 30, 1998, FEMA filed its Mdtion for
Judgnent on the Pleadings or, in the alternative, for Summary
Judgnent. Plaintiff filed her response to Defendant’s notion on
Cct ober 14, 1998. On Cctober 23, 1998, the Defendant filed a reply

menor andum i n support of its notion.



1. STANDARD OF REVI EW

FEMA has noved for “judgnent on the pl eadi ngs” or, in the
alternative, for summary judgnent. The Defendant’s dispositive
chal | enges, however, relate to whether this court has subject
matter jurisdiction over this action. Lack of subject matter
jurisdiction should be raised and adjudicated by a notion to
dismss under Rule 12(b)(1) of the Federal Rules of GCvil
Procedure, not wunder 12(c) or a notion for summary judgnent.

Sol onon v. Sol onbn, 516 F.2d 1018, 1027 (3d Cr. 1975) (citing Fed.

R Gv. P. 12(h)(13)). On a Rule 12(b)(1) notion to dism ss for
| ack of subject matter jurisdiction, the court determ nes whet her
it has authority or conpetence to hear and deci de the case, whereas
a notion for sunmary judgnment goes to the nerits of the action, See
5C Wight & A MIller, Federal Practice and Procedure, 8§ 1350 at
543, 547.

A notion for judgnent on the pleadings under Rule 12(c)
of the Federal Rules of Gvil Procedure is treated under the sanme
standard as a notion to dismss under Rule 12(b)(6) of the Federal

Rul es of Civil Procedure. Regal buto v. Cty of Phil adel phia, 937

F. Supp. 374, 376-77 (E.D.Pa. 1995), aff’d, 91 F.3d 125 (3d Gir.)

(table), cert. denied, 117 S. C. 435 (1996); Constitution Bank v.

D Marco, 815 F. Supp. 154, 157 (E. D.Pa. 1993). Consequent | y,
judgnment under Rule 12(c) will only be granted where the noving

party has clearly established that no material issue of fact



remai ns to be resolved and that the novant is entitled to judgnment
as a matter of law. Regal buto, 937 F. Supp. at 377 (citing Inst.

for Scientific |Info., | nc. V. Gordon  and Breach, Sci ence

Publ i shers, Inc., 931 F.2d 1002, 1005 (3d Cir.), cert. denied, 502

U S 909 (1991)). Additionally, the district court nust viewthe
facts and inferences to be drawn fromthe pleadings in the |ight
nost favorable to the non-noving party. Regal buto, 937 F. Supp. at

377 (citing Janney Montgonery Scott, Inc. v. Shepard Niles, Inc.,

11 F. 3d 399, 406 (3d Cr. 1993)).
Conversely, in deciding whether there is subject nmatter
jurisdiction, affidavits and other matters outside the pleadings

may be considered. See Mortenson v. First Federal Savings and Loan

Ass'n, 549 F.2d 884, 891 (3d Gr. 1977); 5 C Wight & A Mller,
Federal Practice and Procedure, § 1350 at 549-50. As the Third
Crcuit stated in Murtenson, the trial court is free to weigh the
evidence and satisfy itself as to the existence of its power to
hear the case. In short, no presunptive truthful ness attaches to
plaintiff's allegations, and the existence of disputed nmateria
facts will not preclude the trial court fromevaluating for itself
the nmerits of jurisdictional clains. Mrtenson, 549 F.2d at 891,

see Dunlap v. Sears, Roebuck & Co., 478 F. Supp. 610, 611 n. 1

(E.D. Pa. 1979) (citing Mrtenson). Unli ke the practices under
Rule 12(b)(6), the fact that matters outside the pleadings are

consi dered does not transform a Rule 12(b)(1) notion to dismss



into a notion for summary judgnent. See Lefkowtz v. Lider, 443 F.

Supp. 352, 254 (D. Ma. 1978); Progressive Steelworkers Union v.

Int’l Harvester Corp., 70 F.R D. 691, 692 (N.D. Il. 1976) (citing

2A J. Moore's Federal Practice P 12.09).

1. D SCUSSI ON

A Plaintiff's dains

In its Mdtion, Defendant raises essentially two issues.
Def endant argues that this Court is wthout subject matter
jurisdiction and Plaintiff failed to state a claim because she
failed to file an adequate proof of loss. Plaintiff does not deny
that her proof of loss failed to conply with the rules set forth in
her insurance policy. She argues, however, that this Court should
precl ude FEMA fromrai sing the defense of a Plaintiff’'s failure “to
file a tinmely and/or proper Proof of Loss.” To support this

contention, Plaintiff relies exclusively on Meister Bros., Inc. v.

Macy, 674 F.2d 1174 (7th Cr. 1982). This Court finds Plaintiff’s

reliance on Meister Brothers msguided, and this Court |acks

subject matter jurisdiction over her claim

1. NFILA
Congress found that "many factors have nade it uneconomn c
for the private insurance industry alone to nmake flood insurance
avai l able to those in need of such protection on reasonable terns

and conditions" and, therefore, authorized the creation of the



National Flood Insurance Program ("NFIP') "with |arge-scale
participation of the Federal Governnent and carried out to the
maxi mumext ent practicable by the private i nsurance i ndustry." 1d.

8§ 4001(b); see generally Sodowski v. NFIP, 834 F.2d 653 (7th

Cir.1987), cert. denied, 486 U S. 1043 (1988). Thus, the NFIP is

a Federally-subsidized program that nmakes affordable fl ood
i nsurance available to the public at or below actuarial rates.
[H.Rep. No. 786, 90th Congress, 2nd Sess. (1967); S. Rep. No.

11233, 90th Congress, 1st Sess. (1967)]; see Burch v. Federal Ins.

Admn., 23 F.3d 849 (4th Cr. 1994). Al t hough the NFIP is
generally avail able to the public, Congress granted FEMA authority
to define and limt the nature and scope of coverage provi ded under

t he SFIP.

2. Analysis
It is undisputed that FEMA issued the flood insurance
policy to the Plaintiff pursuant to the NFIP. Plaintiff does not
refute that her policy provides that in order to sue to recover
noney under the policy she nust file a sworn proof of loss wth the
i nsurance conpany within sixty days of the loss. Furthernore, it

is uncontroverted that plaintiff has never filed a sworn proof of



loss.\! In addition, NFIP did not give Plaintiff a witten waiver
of this requirenent.

Nunerous courts have held that an insured's failure to
conply with the proof of loss requirenent of a federal insurance
policy bars a subsequent action for recovery under that policy.

See, e.qg., Coss Queen, Inc. v. Director, FEMA, 516 F. Supp. 806

(D.V.1. 1980); Harper v. National Flood Insurers Ass'n, 516 F.

Supp. 725 (M D.Pa. 1981); Continental Inports, Inc. v. Mcy, 510

F. Supp. 64 (E.D. Pa. 1981); Margate City Yacht Cub v. FEMA, No.

82-2291 (D.N.J., Jul. 15, 1983) (Cohen, J.), aff'd, 732 F.2d 146

(3d Gr. 1984); Nymmco of New Jersey v. Gofrida, No. 82-2861

(D.N.J.), aff'd, 740 F.2d 958 (3d Cr. 1984). This is true even
where the claimis denied prior to the expiration of the 60 day
period provided for filing the proof of |oss. See, e.q.,

Continental |nports, supra.

Plaintiff's reliance on Meister Bros.., Inc. v. Macy, 674

F.2d 1174 (7th Gr. 1982) is msqguided. First, the opinion has not

been followed in this circuit. Second, the Court in Meister
Brothers cautioned that: “W enphasize that our holding is of
necessity limted to the unique circunstances of this case.” |d.

'PMlaintiff first subnitted to the Defendant a “Proof of Loss,”
whi ch was defective for failure to include the anbunt the Plaintiff was
claimng under the Policy as required by the SFIP. Plaintiff then submitted
to the Defendant a “Prelimnary Estinmate,” which was not acconpani ed by
supporting docunmentation or pictures to verify the loss and its estimte of
damages. Furthernore, Plaintiff did not submt a signed and sworn proof of
loss with the Prelinmnary Estinmate.



at 1176. In Meister Brothers, the clainant entered into a series

of prol onged negotiations with the FEMA adj uster over the val ue of
his claim The claimant failed to execute a proof of loss until
three nonths after the deadline for filing but, upon receipt of the
proof of l|loss, FEMA paid a portion of the claim Negoti ati ons
conti nued unsuccessfully on the val ue of the unpaid portion of the
claim and after the claimant filed suit, FEMA invoked the 60-day
proof of loss requirenent as a defense to any further liability.
In finding that the governnent was estopped, the court relied
chiefly on the fact that FEMA had already paid a portion of the
claimprior to invoking the proof of |oss requirenent. The court
noted that FEMA had the necessary information provided in a proof
of I oss and concl uded that "the actions of paying part of the claim
under a policy which the insurer has treated as being fully
applicable to the entire claim over many nonths of tine, does not
permt a wthdrawal thereafter from the position clearly and

unanbi guously taken." Meister Bros., 674 F.2d at 1177. |In Meister

Brot hers, the court enphasized that its decision was limted to the
unique facts of the case and was not intended to provide an
appropriate standard for resolution of future cases. |1d.

The Court concl udes that Meister Brothers is inapplicable

to the present case.\? Unlike the situation in Mister Brothers,

“The First Grcuit has concluded that Meister Brothers is
i nconsistent with the Supreme Court's decision in Heckler v. Comunity Health
Services of Crawford County, Inc., 467 U S. 51 (1984). Phelps v. Fed.

(continued...)




FEMA has not paid any portion of Palagruto's claim Mreover, on
three separate occasions, FEMA informed the Plaintiff that her
Proof of Loss was insufficient, and even gave her an extension of
time to cure her defect. Despite FEMA's notices, Plaintiff failed
to submt an adequate proof of loss. FEMA stated inits letter of
February 19, 1997, that the reason the file was cl osed was because
of Palagruto’'s failure to provide a proof of loss. In addition

despite Plaintiff’s contention that FEMA has recei ved the necessary
information for processing her claim she has failed to provide
FEMA wi th the information which woul d have been provi ded by a sworn
proof of loss. |If the necessary information fromthe proof of |oss

had actually been provided as it was in Mister Brothers, this

di spute may have been averted. Thus, unlike Meister Brothers, in

the present case FEMA did not pay any portion of the claimand it
did not receive the information which would have been provided in
a proof of |oss. Accordingly, Plaintiff’s Conplaint nust be
di sm ssed.

An appropriate Order follows.

?(...continued)

Enmergency Managenent Agency, 785 F.2d 13, 17 (1st Cir. 1986); see also Wagner
v. Director, FEMA, 847 F.2d 515, 518-20 (9th Cr. 1988). However, because

Mei ster Brothers is inapplicable to the present case, there is no need to
address the continuing validity of Mister Brothers.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOY PALAGRUTO : CIVIL ACTI ON
V.
Dl RECTOR, FEDERAL EMERGENCY

MANAGEMENT AGENCY - NATI ONAL :
FLOOD | NSURANCE PROGRAM : NO. 98-0837

ORDER

AND NOW this 24th day of February, 1999, wupon
consideration of the Mdtion for Judgnent on the Pleadings or, in
the alternative, for Summary Judgnment by the Director of the
Feder al Energency Managenent Agency (“FEMA” or “Defendant”) (Docket
No. 5), the Response thereto by Joy Palagruto ("Palagruto” or
“Plaintiff”) (Docket No. 6) and Defendant’s Reply thereto (Docket
No. 7), IT IS HEREBY ORDERED THAT the Defendant’s Mdtion is
GRANTED.

| T 1S FURTHER ORDERED t hat C erk of Court SHALL mark this

Case cl osed.

BY THE COURT:

HERBERT J. HUTTON, J.



