IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT HANSON, : ClVIL ACTI ON
Plaintiff, :
V.
JOSEPH CHESNEY, et al. ; NO. 98- 3354
Def endant s. :

VEMORANDUM AND ORDER

Br ody, J. February , 1999

Plaintiff Robert Hanson ("Hanson"), an inmate at SCl -
Frackville, brought suit under 42 U S.C. 8§ 1983 agai nst
corrections officers ("COs") Gerald Knarr and Robert Shaffer. !
Hanson al |l eges that the defendants violated his Ei ghth Arendnent
rights by failing to protect him against an attack by a fellow
prisoner. Defendants have noved to dism ss based on failure to
exhaust adm nistrative renedies, failure to state a clai mupon
which relief can be granted, and qualified immunity. Because
plaintiff has failed to exhaust adm nistrative renmedi es, as

mandated by 42 U.S.C. 8§ 1997e(a), | wll grant defendants' notion

to dism ss.

!An additional defendant, Joseph Chesney, who is the
Superintendent at SCl-Frackville, was dismssed fromthis case by
an earlier order



FACTS

When ruling on a notion to dismss, | take the facts

presented in plaintiff's conplaint as true, H shon v. King &
Spal di ng, 467 U.S. 69, 73 (1984), and draw all inferences in the

light nost favorable to the plaintiff. Rocks v. Phil adel phia,

868 F.2d 644, 645 (3d Cir. 1989). On February 18, 1998, Hanson
was playing domnoes in the inmate activity area in C Building at
the Frackville facility. The defendants were the COs on duty at
the time. An inmate nanmed Medi na approached Hanson from behi nd,
and w t hout warning, slashed Hanson across the left side of the
neck with a razor. After a struggle, during which Hanson was

sl ashed agai n, Hanson managed to pin Medina on the floor. This
part of the struggle took approximately five mnutes. Wen the
defendants arrived, they verbally ordered both of the inmates to
stop. Hanson responded by letting Medina's hand go free, and
Medi na sl ashed Hanson again. Hanson re-pinned Medina's hand on
the floor. One of the defendants shouted another order to stop.
Hanson conplied and rel axed his grip, and Medi na sl ashed hi myet
again. The defendants then physically intervened, restrained
Medi na and knocked the razor fromhis hand. Both prisoners were
t hen handcuffed. After two and one-half m nutes, Hanson was
taken to the control station, where he was questioned for five

m nutes before being taken to the nedical departnent. As a
result of his injuries, Hanson received sixty-eight stitches. A
m sconduct report was issued against both prisoners. Hanson was

charged with fighting and refusing to obey an order. The latter
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charge was di sm ssed, however, and Hanson was given thirty days
for fighting. He was also renoved fromthe job he had held in
the prison kitchen.

Hanson cl ains that the defendant COs failed to foll ow proper
procedure in nonitoring the inmate activity area, because both
were stationed at the front desk, rather than having one of the
COs wal ki ng the periphery of the activity area to watch over the
inmates. He clains that if the COs had been foll ow ng proper
procedure, Medina would not have attacked him He al so clains
t hat the defendants shoul d have i medi ately intervened
physically, rather than verbally ordering the prisoners to stop
fighting, and that he was slashed twice as a result of the
defendants' failure to intervene. Hanson requests damages--in
the formof |ost wages followng his renoval fromhis kitchen job
and punitive damages; and injunctive relief--in the form of
"cosnetic surgery at the cost of the facility during the

n 2

plaintiff [sic] confinenent there and an order transferring him

fromSCl -Frackville.

2Al t hough he requests an order that the prison provide
cosnetic surgery, (in his reply to defendants' notion to dism ss,
he repeated that he seeks "cosmetic surgical relief" (Pl."s Reply
at 5)), this request could be construed as one for damages for
future medi cal expenses. To the extent that Hanson wants surgery
to be performed while he is in custody, | note that neither
defendant is in a position to provide "cosnetic surgical relief."
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1. Exhaustion of Adm nistrative Renedies

In the Prison Litigation Reform Act ("PLRA"), ® Congress
mandat ed that prisoners exhaust adm nistrative renedi es before
bringing suit in federal court over prison conditions.

No action shall be brought with respect to prison

condi tions under section 1983 of this title or any

ot her Federal law, by a prisoner confined in any jail,

prison or other correctional facility until such

adm ni strative renedies as are avail abl e are exhaust ed.
42 U.S.C. 8§ 1997e(a). In this case, plaintiff does not contend

t hat he has exhausted administrative renedies. *

| nst ead, he
sinply asserts that there is no admnistrative relief avail able
for addressing the claimand relief he seeks, specifically

nonet ary danages and "cosnetic surgical relief.”

Pub. L. No. 104-134, 110 Stat. 1321 (1996).

“Hanson does not dispute that this is "an action wth
respect to prison conditions" for the purposes of applying
8§ 1997e(a). Such an argunent m ght rest on an anal ogy between
excessive force clains and failure to protect clains, which are
bot h brought under the Ei ghth Anendnment. The courts are divided
over whether a prisoner's claimof excessive force require
exhaustion under 8 1997e(a). See Carter v. Kiernan, 1999 WL.
14014 (S.D.N. Y. 1999) (noting the dispute and citing cases).
Wt hout addressing the nmerits of the argunents on either side of
that issue, clains that prison guards used excessive force or
intentionally injured an inmate are distinguishable fromthis
case. Here, the plaintiff is claimng that the COs failure to
foll ow prison procedure invited an attack upon him Such a claim
directly inplicates the prison's procedures for nonitoring the
safety of the inmates. | amguided by the court's statenment in
Farnmer v. Brennan, 511 U. S. 825, 833 (1994), "describing 'the
protection [an inmate] is afforded agai nst other inmates' as a
‘conditio[n] of confinenment' subject to the strictures of the
Ei ghth Arendnent” (quoting WIlson v. Seiter, 501 U S. 294, 303
(1991)), in concluding that Hanson's claimis an "action with
respect to prison conditions" requiring exhaustion under 8§
1997¢e(a).




There is a significant split anong the courts which have
addressed the issue as to whether § 1997e(a)'s exhaustion
requirenent applies to clainms for nonetary damages. Conpare

Garret v. Hawk, 127 F.3d 1263 (10th Cir. 1997) (federal prisoners

seeki ng purely nonetary damages need not exhaust adm nistrative

remedi es) with Al exander v. Hawk, 159 F.3d 1321 (11th G r. 1998)

(suggesting that exhaustion is required even if prisoner seeks
only nonetary damages). The rationale for allowng a suit
seeki ng purely nonetary damages to go forward w thout requiring
exhaustion is that, if the admnistrative proceedi ngs do not
provi de for noney damages, there is no "avail able" adm nistrative

procedure to exhaust. See, e.qg., Witley v. Hunt, 158 F.3d 882,

886-87 (5th CGr. 1998). Sone courts have reasoned that Congress
did not intend for prisoners to pursue pointless adm nistrative
remedi es before bringing suit in federal court. See id.

Wt hout comrenting on the nerits of those argunents, | find
they are not applicable here, where the plaintiff has requested
bot h damages and injunctive relief. Hanson's only pure claimfor
nmonetary relief is his request for punitive damages. Hi s other
"damages" claim-for back pay--is based upon his being renoved
fromhis job in the prison kitchen followng the fight with
Medi na. He appears to believe that he was wongfully renoved
fromthis job based on the m sconduct report. This claimcould
probably be addressed to prison officials, even if there is no
procedure for awarding back pay. Wth regard to his claimfor

cosnmetic surgery--if he truly wants the surgery, and is not
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cl ai m ng danages for future nedical treatnent-- he has not
denonstrated that there are no avenues of admi nistrative relief
available to him Finally, he asks ne to issue an order
transferring himfrom SCl - Frackville, but has failed to
specifically state why he cannot first address this request to
prison officials. Al'l owi ng Hanson to escape the exhaustion
requi renent of 8§ 1997e(a) on these clains because he has incl uded
a claimfor nonetary damages woul d evi scerate 8 1997e(a).
Finally, in the face of 8 1997e(a)'s commuand that "No action .
shall be brought . . . until such adm nistrative renedies as
are avail abl e are exhausted," Hanson's bal d, unsupported
assertion that there are no admnistrative renedies available is

not sufficient to withstand di sm ssal .

L1l Concl usi on

Because plaintiff has failed to exhaust adm nistrative
procedures prior to bringing this action under 42 U S.C. § 1983,
as mandated by 42 U.S.C. 8§ 1997e(a), defendants' notion is
granted and this case is dismssed. An appropriate order

foll ows.



ORDER

AND NOW this _ day of February, 1999, | have consi dered
defendants' notion to dismss, and plaintiff's reply thereto, and
| ORDER that defendants' notion is GRANTED. This case is
DI SM SSED wi thout prejudice to plaintiff's right to refile upon
denonstration that he has exhausted all avail able adm nistrative

renmedi es, pursuant to 42 U.S.C. 8§ 1997e(a).

ANI TA B. BRODY, J.
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