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| NTRODUCTI ON

This is a civil rights case arising out of police
intervention in a donestic dispute. Plaintiff alleges that
def endants, Pal mer Townshi p, Pal ner Township Police Departnent,
Chi ef of Police Bruce Fretz, Oficer Susan Coopersmth, and
O ficer denn Koehler, during the course of executing a
Protection from Abuse Order obtained by plaintiff's husband
against plaintiff, and in retaliation for plaintiff having been
openly critical of the Palmer Township Police Departnment on a
prior occasion, unreasonably seized her property, denied her a
liberty interest, used excessive force against her, defaned her
in the local press, and unlawfully filed a crimnal conplaint
agai nst her. Before the Court is defendants' notion for summary
judgment. For the follow ng reasons, the Court will grant the

noti on.



BACKGROUND

The follow ng facts are not in dispute or are construed
in the light nost favorable to plaintiff. On Septenber 14, 1996,
plaintiff and her husband, Harold Wnters (“Wnters”), had an
altercation at plaintiff's residence. At approxinmately 11:30
p.m, Wnters left the residence and went to the Pal mer Township
Police Departnment. Wiile at the police station, Wnters told
O ficer Susan Coopersmth (“Officer Coopersmth”) that plaintiff
al l egedly scratched Wnters on his chest with an electric dental
fl osser, punched hi mabout the body, and smashed the w ndshield
of Wnters' van. 1In turn, Oficer Coopersmth informed Wnters
that he could obtain an emergency Protection from Abuse (“PFA”")
Order against plaintiff. Also while at the police station,
O ficer Coopersmth caused another officer to take photographs of
the injuries to Wnters' chest. Thereafter, Wnters drove his
vehicle, follow ng behind Oficer Coopersmth, to the office of
the District Justice in Northanpton County sone twenty m nutes
away to request the issuance of such order. The District
Justice, after speaking with Wnters, signed an energency PFA
Order, ordering plaintiff to refrain fromabusing Wnters and
evicting plaintiff from her residence.

At approximately 1:30 a.m, Oficer Coopersmth and
Oficer denn Koehler (“Officer Koehler”) arrived at plaintiff's
resi dence. The officers served plaintiff with the emergency PFA
Order, and advised plaintiff that, pursuant to the order, she

woul d have to | eave the residence for approximately one and a



half days. Plaintiff asserted to the officers that she was the
sol e | easehol der of the residence and that Wnters did not reside
there. Notwithstanding plaintiff's protestations, the officers
proceeded to execute the PFA Order and renoved plaintiff from her
resi dence.

Wil e inside the residence, the officers infornmed
plaintiff that Wnters had accused her of assaulting himwth an
el ectric dental flosser and that Wnters was going to press
crimnal charges against plaintiff. Oficer Koehler asked
plaintiff to produce the dental flosser that was allegedly used
to attack Wnters. Plaintiff retrieved the dental flosser, as
requested, and handed it to Oficer Koehler, who then told
plaintiff that he had to “take” the dental flosser with him

Before departing with the officers, plaintiff requested
perm ssion to change out of her nightclothes. The officers
agreed plaintiff could change her clothes in the bathroom \Wile
changi ng, plaintiff shut the bathroomdoor. O ficer Coopersmth
t hen pushed t he bat hroom door open, and told plaintiff that the
bat hroom door had to remain open while she changed. Wen
plaintiff attenpted to shut the bathroom door again, Oficer
Coopersmth “threw plaintiff's armaway, demandi ng that the
bat hr oom door stay open. Thereafter, the officers escorted
plaintiff to her car, and plaintiff spent the night away from her
resi dence.

On Septenber 17, 1996, O ficer Coopersmth filed sinple

assault and harassnent charges against plaintiff based on the



all eged altercation that occurred between plaintiff and Wnters.?
On Cctober 15, 1996, a prelimnary hearing was held on the sinple
assault and harassnent charges against plaintiff. At that
hearing, Wnters testified that plaintiff had assaulted him

with the dental flosser. Photographs taken by the police on the
ni ght of Septenber 14, 1996 depicting Wnters' injuries were
entered as evidence. The District Justice concluded that the
Commonweal th made out a prina facie case for sinple assault and
harassnent, and the case was bound over for trial. Subsequent to
the filing of the charges, Wnters retracted his statenent, and
as aresult, a nolle prosequi was entered as to the sinple
assault and harassnent charges against plaintiff.2 On Decenber
11, 1996, plaintiff's record as to these crimnal charges was

expunged.

! Al t hough not directly related to the instant notion,
the record also reflects that during the rel evant period, Wnters
attenpted to obtain a second PFA Order against plaintiff in
Lehi gh County. Defs.' Mt. for Summ J., App. 8§ 6.

2 Subsequent to the prelimnary hearing where Wnters
testified that plaintiff had assaulted himw th the dental
fl osser, Wnters sought to recant his testinony at his
deposition. Wnters, however, has not offered a satisfactory
expl anation for the dramatic change fromhis testinony under oath
at the prelimnary hearing. See Hackman v. Valley Fair, 932 F.2d
239, 241 (3d Gr. 1991); Cronin v. West Witeland Townshi p, 994
F. Supp. 595, 596 n.2 (E.D. Pa. 1998) (finding that a party may
not create a genuine issue of material fact by nere recantation,
wi thout a satisfactory explanation). |In any event, the Court
need not determ ne which version of events is correct, since it
is the fact that Wnters' sworn testinony was given at the
prelimnary hearing, and not the truth of the testinony, that is
rel evant in this case.




Plaintiff clains that the notive for defendants
vi ol ating her constitutional rights arose from an incident
i nvol ving the Pal mer Townshi p and Danville Police Departnents.
On June 30, 1996, plaintiff attenpted to contact her adult son in
Danvill e, Pennsylvania via certified mail. On July 26, 1996,
plaintiff received a letter fromher son's attorney, which stated
that her son deenmed plaintiff's contact as harassing, that he did
not want to have any further contact with plaintiff, that he had
contacted the police regarding this matter, and that any further
contact by plaintiff would result in crimnal prosecution. On
August 9, 1996 around 10:00 p.m, at the request of the Danville
Police Departnent, Oficer Wayne Smith of the Pal mer Township
Police Departnent went to plaintiff's residence and delivered the
foll owi ng nessage to plaintiff: “If you continue to attenpt to
contact your son, you will be charged crimnally.” Thereafter,
plaintiff wote a letter to the Palner Township and Danville
Pol i ce Departnents conpl ai ning of what she cl ai nred was the
of ficer's unprovoked, inappropriate, and harassi ng conduct of
invading plaintiff's privacy by delivering a threateni ng nessage
at such a late hour. No disciplinary action was taken agai nst
Oficer Smth or anyone in the Pal ner Township and Danville
Police Departnents as a result of plaintiff's letter. This
incident hereinafter will be referred to as the “Danville

i nci dent.”



Plaintiff asserts eight (8) counts against the
def endants and seeks relief under 42 U . S.C. § 1983:3 (1)
def endants engaged in an unreasonabl e sei zure of her property and
denial of plaintiff's liberty interest in wongfully evicting
plaintiff fromher home where she was the sol e | easehol der,
pursuant to the Fourth and Fourteenth Anmendnents; (2) denial of
equal protection, pursuant to the Fourth, Fifth and Fourteenth
Amendnent s; 4 (3) use of excessive force in throwing plaintiff's
armaway fromthe bathroom door, pursuant to the Fourth and
Fourteenth Anmendnents; (4) malicious prosecution of plaintiff for
sinpl e assault and harassnent w thout probable cause, in
violation of the Fourth and Fourteenth Amendnents; (5)
Pennsyl vania | aw defamation claimfor illegally releasing
information regarding the sinple assault and harassnent charges
to the local press; (6) defendants unreasonably seized
plaintiff's property, nanely the dental flosser, wthout a
warrant, pursuant to the Fourth Anendnent; (7) Chief Bruce Fretz

(“Chief Fretz”) has supervisory liability for approving the

3 42 U.S.C. § 1983 provi des:
Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory or the
District of Colunbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and | aws,
shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress .
42 U. S.C. § 1983.

4 Plaintiff has conceded that there is no evidence of
gender discrimnation, therefore, summary judgnent shall be
entered in defendants' favor and against plaintiff as to
plaintiff's equal protection claim Pl.'s Resp., 8 C, at 11
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filing the of the crimnal charges against plaintiff, and the
failure to train and supervise officers in the use of proper
physi cal force and appropriate execution of PFA Orders; and (8)
Pal mer Townshi p and the Pal mer Township Police Departnent have
muni ci pal liability and were deliberately indifferent to the
custom and practice of officers using excessive force and

i nproperly evicting people pursuant to a PFA Order. Plaintiff
clainms that defendants violated her civil rights in retaliation
for plaintiff's earlier conplaint concerning the inappropriate
conduct of the Pal nmer Township Police Departnment in the Danville
incident. Defendants assert that all of plaintiff's clains are
legally flawed and that, therefore, they are entitled to summary

judgnment in their favor.

LEGAL STANDARD

Summary Judgnent Pursuant to Fed. R Cv. P. 56(c).

Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnment as a matter of l[aw.”
Fed. R Cv. P. 56(c). Wen ruling on a notion for summary
j udgnment, the Court nust view the evidence in the |ight nost

favorable to the non-nobvant. Mat sushita Elec. I ndus. Co., Ltd.

V. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348 (1986).




The Court nust accept the non-novant's version of the facts as
true, and resolve conflicts in the non-novant's favor. Bi | e

BMN Inc. v. BMVof North Anerica, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992), cert. denied, 507 U S 912, 113 S. C. 1262 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C.

2548 (1986). Once the novant has done so, however, the non-
nmovi ng party cannot rest on its pleadings. See Fed. R Gv. P.
56(e). Rather, the non-novant must then “nmake a show ng
sufficient to establish the existence of every el enent essenti al

to his case, based on the affidavits or by depositions and

adm ssions on file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d
Cir. 1992); see also Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255, 106 S. Ct. 2505 (1986).

ANALYSI S
I n assessing whet her summary judgnent shoul d be
granted, the Court will address each of plaintiff's clains in

turn.

Def endants Are Entitled to Qualified Inmmunity Against
Plaintiff's Fourth Amendnent C ai m of Unreasonabl e
Sei zure.

Plaintiff alleges that defendants engaged in an
unr easonabl e sei zure of her property by wongfully evicting

plaintiff fromher residence, by not conducting an independent



investigation of Wnters' allegations of abuse before advising
Wnters that he had a right to request an energency PFA Order, by
encouraging Wnters to request a PFA Order, particularly by
| eading Wnters to the office of the District Justice, and by not
investigating plaintiff's assertions that Wnters did not |ive at
t he resi dence before executing the PFA Order, in violation of the
Fourth Amendnent. Plaintiff also alleges that defendants’
i mproper eviction was a deprivation of plaintiff's |liberty
interest, in violation of the Fourteenth Anmendnment. In response,
defendants argue that O ficers Coopersmth and Koehler are
entitled to qualified imunity because the officers' actions were
obj ectively reasonable in executing a facially valid PFA Order.?
The test for the applicability of qualified inmnity is

wel | -settl ed:

Governnent officials perform ng discretionary

functions are “shielded fromliability for civil

damages insofar as their conduct does not violate

clearly established statutory or constitutional
rights of which a reasonabl e person woul d have

5 Def endants al so assert that Oficers Coopersnmth and
Koehler are entitled to absolute imunity. The Court need not
reach this issue because it finds that, under the objectively
reasonabl e standard, qualified immunity provides anple protection
agai nst m staken judgments for “all but the plainly inconpetent
or those who know ngly violate the law.” Hunter v. Bryant, 502
U S 224, 229, 112 S. C. 534, 536 (1991). Therefore, the Court
will only address whether defendants are entitled to qualified
immunity. See Johnson v. City of Chester, 10 F. Supp.2d 482, 487
n.5 (E.D. Pa. 1998) (“Covernnent officials are accorded qualified
rat her than absolute inmmunity in order to accommopdate two
inmportant interests: the officials' interest in performng their
duties without the fear of constantly defending thensel ves
agai nst insubstantial clainms for damages, and the public's
interest in recovering damges when governnent officials
unreasonably invade or violate individual rights under the
Constitutions and laws of the United States.”).

9




known. . . . [Tlhe inquiry is whether a
reasonabl e of ficer could have believed that his or
her conduct was lawful, in light of clearly
established | aw and the information in the

of ficer's possession.

Sharrar v. Felsing, 128 F.3d 810, 826 (3d Cr. 1997) (quoting

Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S. C. 2727, 2738

(1982)). Under this test, in section 1983 actions, particularly
t hose involving the Fourth Amendment, qualified i munity

decisions require the Court to determine the currently applicable
l aw, and whether that |aw was clearly established at the tinme the

al | eged constitutional violation occurred. See Rogers v. Powell,

120 F. 3d 446, 453 (3d Cir. 1997). |If the law was clearly
established at the tine of the conduct at issue, then the Court
nust determ ne whether the actions of the officers, equipped with
t he know edge of clearly established | aw, were objectively

reasonable. See Sharrar v. Felsing, 128 F.3d 810, 828 (3d Cir.

1997). Moreover, “[t]he contours of the right nust be
sufficiently clear that a reasonable official would understand

that what he is doing violates that right.” Anderson v.

Creighton, 483 U S. 635, 640, 107 S. C. 3034 (1987).

Initially, with regard to plaintiff's Fourteenth
Amendnent claim the Court finds that plaintiff has not specified
what liberty interest was violated by defendants' allegedly
unl awful act of eviction. Nowhere in plaintiff's conplaint does
plaintiff indicate a violation of a Fourteenth Amendment |iberty
interest, and only briefly does plaintiff nmention in her response

to defendants' notion for summary judgnment that an arrest w thout

10



probabl e cause is a deprivation of |iberty and acti onabl e under
section 1983. The Court need not reach the issue of whether an
arrest under these circunstances violates a Fourteenth Amendnent
liberty interest because the record is conclusive that plaintiff
was never arrested. An arrest is:

t he taking, seizing, or detaining of the person of
anot her, (1) by touching or putting hands on the
arrestee; (2) or by any act that indicates an
intention to take the arrestee into custody and
that subjects the arrestee to the actual control
and will of the person nmaking the arrest; or (3)
by the consent of the person to be arrested.

There can be no arrest where there is no restraint
and the restraint nust be under real or pretended
| egal authority. However, the detention of a

per son need not be acconpani ed by formal words of
arrest or station house booking in order to

constitute “arrest.” Wether the restraint or
detai nnent was sufficient torise to the | evel of
arrest will in many cases turn on the length of

the detention, and the degree of restraint. The
ultimate inquiry is sinply whether there is a
formal arrest or restraint on freedom of novenent
of the degree associate with formal arrest.

5 Am Jur. 2d Arrest 8 2 (1995) (footnotes omtted). See also

United States v. Mendenhall, 446 U. S. 544, 553, 100 S. Ct. 1870

(1980), reh'qg denied, 448 U.S. 908, 100 S. C. 3051 (1980) (“We

adhere to the view that a person is 'seized only when, by neans
of physical force or a show of authority, his freedom of novenent
is restrained. Only when such restraint is inposed is there any
f oundati on what soever for invoking constitutional safeguards.”);

United States v. Lanpkin, 464 F.2d 1093 (3d Gr. 1972) (citing

definition of arrest as stated in previous version of volune 5,

Ameri can Jurisprudence Second); Owens v. County of Del aware, No.

95-4282, 1996 W. 476616, at *11 (E.D. Pa. Aug. 15, 1996)

11



(“[A]ll though precise definitions are not possible, one court has
noted that 'an arrest is a seizure characterized by highly
intrusive or lengthy search or detention.'”) (quoting United

States v. Espinosa, 782 F.2d 888, 891 (10th Cir. 1986));

Commonweal th v. Lovette, 450 A 2d 975, 977 (Pa. 1982) (“W have

defined an arrest as any act that indicates an intention to take
t he person into custody and subjects himto the actual control
and will of the person nmaking the arrest.”); Restatenent (Second)
of Torts 8§ 112 (1965) (“An arrest is the taking of another into
the custody of the actor for the actual or purported purpose of
bringing the other before a court, or of otherw se securing the
adm nistration of the law ").

In this case, there is no claimthat plaintiff was
restrained, did not have freedom of novenent, or that
restrictions were inposed upon plaintiff. Requiring a person to
| eave her residence pursuant to a PFA Order does not rise to the
| evel of an arrest. Therefore, the Court will grant sunmary
judgrment in favor of defendants as to plaintiff's Fourteenth
Amendnent cl ai m

As to plaintiff's clainms under the Fourth Amendnent,
plaintiff's right to be free from unreasonabl e searches and
sei zure, the Court agrees that such a right was clearly

established at the tine the incident occurred. See Maryl and v.

Garrison, 480 U.S. 79, 86, 107 S. C. 1013 (1987); Katz v. United

States, 389 U S. 347, 88 S. . 507 (1967). The issue, then, is

whether, in light of the clearly established [ aw and i nformation

12



in the officers' possession, the officers' conduct in executing
the PFA Order was objectively reasonable, such that a reasonabl e
of fi cer possessing the sane informati on woul d have believed his
conduct to be | awful.

The uncontested facts show that Wnters voluntarily
went to the police station to report the all eged abuse by
plaintiff. Defs." Mt. for Sutm J., App. 8 9, Pl.'s Dep. at 93.
Wnters told Oficer Coopersmth of the all eged abuse by
plaintiff wwth the dental flosser. Pl.'s Resp., App. § 11,
Coopersmth Dep. at 8. Wnters showed his injuries to Oficer
Coopersm th, which were docunented by police photographs. 1d. at
8, 12. Upon being advised of his right to request an energency
PFA Order, Wnters chose to do so and drove in his own vehicle to
the office of the District Justice, follow ng behind Oficer
Coopersmth. |d. at 9-10. Wnters hinself spoke to the District
Justice and requested an energency PFA Order against plaintiff at
the address of plaintiff's residence. [d. at 10, 13-14. The
District Justice granted Wnters an energency PFA O der ordering
plaintiff to refrain fromabusing Wnters, and evicting plaintiff
fromher residence. 1d. at 14. Wnters signed the enmergency PFA
Order, indicating that enmergency relief was required because
there was “i mmedi ate and present danger of abuse” by plaintiff.
Defs.” Mot. for Summ J., App. 8 1. Wth the facially | awful
order in hand, Oficers Coopersmth and Koehl er proceeded to
evict plaintiff fromthe residence. The Court finds that the

conduct of O ficers Coopersmth and Koehler in evicting plaintiff

13



pursuant to a facially valid PFA Order was objectively
reasonabl e. ©

Plaintiff also clains that the officers acted in
retaliation for plaintiff's prior conplaint based on the Danville
i ncident by actively encouraging Wnters to get the energency PFA

Order in order to evict plaintiff fromher residence. This

6 The conduct of O ficers Coopersmth and Koehl er was not
only reasonable, it may have been nmandated by |law. The
Protection From Abuse Act permts a plaintiff to petition the
court for relief fromabuse by a defendant on behal f of
plaintiff, plaintiff's mnor children, or an inconpetent adult.
23 Pa. Cons. Stat. Ann. 88 6101-6118. “The purpose of the
Protection from Abuse Act is to protect victinms of donestic
vi ol ence fromthe perpetrators of such abuse.” Lee v. Carney,
645 A 2d 1363, 1364 (Pa. Super. 1994). To provide relief, the
court can order the defendant to refrain from abusing the
plaintiff; grant possession of the residence to the plaintiff by
evicting the defendant; award tenporary custody or visitation
rights with mnor children; prohibit the defendant from having
any contact with the plaintiff; order the defendant to relinquish
any weapons used to abuse the plaintiff; direct the defendant to
pay the plaintiff for reasonable | osses; and direct the defendant
to refrain fromstal king or harassing the plaintiff. 23 Pa.

Cons. Stat. Ann. 8§ 6108(a).

The Pennsyl vani a Superior Court noted:

The provisions of the Protection From Abuse Act . . ., as well as
the various publicly and privately funded services provided to
victinms of donestic abuse were designed to aneliorate the

i nadequaci es of the traditional approach to donestic violence .
.. [I1t] will be wholly ineffectual, however, if the police, the
courts and counsel fail to fulfill their express, statutory
obligations to assist victins of such abuse to pursue the
benefits our “vanguard” reforns offer.

Melvin v. Melvin, 580 A 2d 811, 815 (Pa. Super. 1990).

The United States Congress recognizing the uni que
dangers posed by donmestic violence, that traditional responses
have failed to protect victim and that arrests can stop abuse,
has sought to “encourage States, Indian tribal governnents, and
units of |ocal governnent to treat donestic violence as a serious
violation of crimnal |aw by making grants available to states
that, inter alia, “encourage or mandate arrests of domestic
vi ol ence offenders based on probabl e cause that an offense has
been commtted.” 42 U S.C. § 3796hh; see also Cronin v. West
Wi tel and Township, 994 F. Supp. 595, 600 n.9 (E.D. Pa. 1998).
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contention, even if true, is irrelevant. This is so because the
qualified imunity inquiry is an objective one, which asks how a
reasonabl e officer would have acted under these circunstances.

Motive, on the other hand, involves a subjective appreciation of

the individual officer's state of m nd. See Parkhurst v. Trapp,

77 F.3d 707, 712 (3d GCir. 1996) (“The objective facts control a
deci sion on sunmary judgnment [to determ ne whether conduct was
obj ectively reasonabl e], regardless of allegations of intent.”)

(quoting Anderson v. Creighton, 483 U S. 635, 641, 107 S. O

3034, 3040 (1987)). The bottomline is that, regardl ess of
notive, O ficers Coopersmth's and Koehler's conduct in executing
a court order issued by a District Justice pursuant to state |aw
upon the request by the alleged victimin this case was

obj ectively reasonabl e.

Plaintiff also argues that the officers should have
further investigated Wnters' allegation that, in fact, he was
abused by plaintiff and lived at plaintiff's residence before
evicting plaintiff. However, the Court notes that on the night
of the incident, Wnters told the District Justice, in the
presence of O ficer Coopersmith, that he lived at plaintiff's
residence, Pl.'s Resp., App. 8 11, Coopersmth Dep. at 14, and
Wnters signed the PFA Order that listed his address as
plaintiff's residence. Defs.' Mt. for Summ J., App. 8§ 1.
Subsequently, Wnters testified under oath at the prelimnary
heari ng concerning the crimnal charges against plaintiff that he

resided at plaintiff's residence. 1d., App. 8 7, at 17.
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Additionally, plaintiff cites no authority that inposes
upon police officers a duty to investigate prior to executing a
facially lawful PFA Order issued by a judicial officer.’” The
Court's own research has found no authority within either the
Protection from Abuse Act or case lawin this circuit mandating
that an officer conduct further investigation before informng an
abused person of his right to seek a PFA Order or before
executing a facially lawful PFA Order. To the contrary, section
6105(b) of the Protection from Abuse Act appears to require
absolutely that police officers give to a person claimng to be
the victimof domestic violence witten and oral notice of
donestic violence services in the comunity, including the

person's right to request a PFA Order.® Mbdreover, the statute

! By anal ogy, as a general proposition, a police officer
executing a facially valid arrest warrant issued by a judicial
of ficer has no duty “'to investigate independently every cl ai m of
i nnocence, whether the claimis based on m staken identity' or
ot herwi se. Law enforcenent officers who arrest solely on the
basis of such a warrant are imune fromsuits alleging a
Constitutional violation.” Kis v. County of Schuylkill, 866 F
Supp. 1462, 1469 (E.D. Pa. 1994) (quoting Baker v. MCollan, 443
U S 137, 144, 99 S. C. 2689, 2694 (1979)).

8 Section 6105(b) reads as foll ows:
Each | aw enforcenment agency shall provide the abused person with
oral and witten notice of the availability of safe shelter and
of donestic violence services in the conmmunity, including the
hotli ne nunmber for donmestic violence services. The witten
notice . . . shall include the follow ng statenent:

“I'f you are the victimof donestic violence, you have the right
to go to court and file a petition requesting an order for
protection from donestic abuse pursuant to the Protection From
Abuse Act, which could include the follow ng:

(1) An order restraining the abuser fromfurther acts of abuse.
(2) An order directing the abuser to | eave your househol d.

(3) An order preventing the abuser fromentering your residence,

16



contenplates that police officers will enforce PFA Orders agai nst
persons accused of commtting donestic violence.® Therefore, the
Court finds that O ficers Coopersmth and Koehl er were under no
duty to conduct their own investigation prior to informng
Wnters of his right to request a PFA Order or before executing a
facially valid PFA Order upon plaintiff.

The Court concludes that while plaintiff had a clearly
established right to be free from unreasonabl e interference by
O ficers Coopersmth and Koehler, the conduct of Oficers
Coopersmth and Koehler in executing the facially valid PFA O der
was obj ectively reasonable. Therefore, Oficers Coopersmth and
Koehl er are entitled to qualified immunity against plaintiff's
Fourth Amendnent claim and defendants are entitled to summary

judgnment as a matter of law as to this issue.

Plaintiff Has Failed to Show t hat Def endants Used
Excessi ve Force.

Plaintiff alleges that defendants violated her Fourth

and Fourteenth Amendnment rights by using excessive force to

school, business or place of enploynent.

(4) An order awarding you or the other parent tenporary custody
of or tenporary visitation with your child or children.

(5) An order directing the abuser to pay support to you and the
m nor children if the abuser has the | egal obligation to do so.”
23 Pa. Cons. Stat. Ann. 8§ 6105(b).

° Section 6106(g) states:
The petition and orders shall be served upon the defendant, and
orders shall be served upon the police departnents with
appropriate jurisdiction to enforce the orders. Oders shall be
pronmptly served upon the police. Failure to serve shall not stay
the effect of a valid order.
23 Pa. Cons. Stat. Ann. 8§ 6106(g).
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“throw’ plaintiff's armaway fromthe bathroomdoor. Defs.' Mt.
for Sunmm J., App. 8 9, Pl.'s Dep. at 110, 117-18. Plaintiff
contends that as a result of the allegedly excessive force used
by O ficer Coopersmith, plaintiff suffered tenderness in the
right arm nightmares, sleep disturbances, anxiety,
di sorientation, depression, stress related synptons, |oss of
energy and stamina, inability to trust police or authority, and
personal violation. Pl.'s Conpl. at § 52. Plaintiff did not
seek i mredi ate nedical attention, but worked on her armthrough
“refl exol ogy,” which plaintiff is trained in.*® Defs.' Mt. for
Summ J., App 8 9, Pl.'s Dep. at 118. Plaintiff first went to
see a doctor regarding aches in her right arm approxi mately one
year after the incident, 1d. at App. 8 13, and the doctor
di agnosed plaintiff as having “overwork syndrone.” 1d. at App.
8§ 9, Pl.'s Dep. at 117-18.

In G aham v. Connor, 490 U.S. 386, 109 S. . 1865

(1989), the Suprenme Court held that all clains that |aw
enforcenent officers have used excessive force are to be anal yzed
under the Fourth Amendnent “reasonabl eness” standard. [d. at
394-95. Thus, plaintiff's excessive force claimis properly

anal yzed under the Fourth Amendnent, rather than the Fourteenth

Amendnent .

10 I n her deposition, plaintiff defines reflexology as “an
i ntegrative biological health service,” where pressure is applied
to the reflex areas of the body, which consist of 7,200 nerve
endi ngs in each hand and foot. Reflexology “encourages inproved
instruction to each and every single organ and part of your body,
t hus persuading the body to biologically self-correct.” Defs.
Mot. for Summ J., App. 8 9, Pl.'s Dep. at 13.

18



In assessing plaintiff's excessive force clai munder
t he Fourth Amendnment, the issue is “whether the officers' actions
are 'objectively reasonable’ in light of the facts and
ci rcunst ances confronting them w thout regard to their
underlying intent or notivation.” Gaham 490 U S. at 397. “Not
every push or shove, even if it may | ater seem unnecessary in the
peace of a judge's chanbers,” violates the Fourth Anendnment. |1d.

(quoting Johnson v. dick, 481 F.2d 1028, 1033 (1973), cert.

deni ed, 414 U.S. 1033, 94 S. C. 462 (1973)). The Court's
assessnment of reasonabl eness “nust enbody al |l owance for the fact
that police officers are often forced to nake split-second
judgments--in circunstances that are tense, uncertain, and
rapi dly evol vi ng--about the anount of force that is necessary in
a particular situation.” 1d.

In this case, summary judgnent is appropriate if, as a
matter of |law, the evidence would not support a reasonable jury
finding that the officers' actions were objectively unreasonabl e.

G oman v. Township of Mnal apan, 47 F.3d 628, 635 (3d Cr. 1995).

Plaintiff has presented the foll ow ng evidence to the Court
regarding O ficer Coopersmth's use of excessive force:

So | went into the bathroomto start changi ng.
And | cl osed the door behind nme. And I was
proceeding to put on ny bra. . . . And Susan
Coopersm th opened the door. And | went to close
t he door again and she took and threw ny arm away
and said the door will have to stay open and she
had to watch ne.

Defs.” Mot. for Summ J., App. 8 9, Pl.'s Dep. at 110. Plaintiff

further describes that O ficer Coopersmth “took nmy hand and
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threw ny hand over pretty hard.” |1d. at 118. The record reveals
no ot her evidence that either Oficer Coopersmth or Oficer
Koehl er used objectively unreasonable force in renoving plaintiff
fromthe prem ses. The Court finds that a reasonable jury would
conclude that the force utilized by Oficer Coopersnmith in order
to maintain a watchful over plaintiff was objectively reasonable.
Thus, in the context of executing a PFA Order in a potentially
vol atil e donestic situation, Oficer Coopersmth's use of force
to monitor plaintiff's activities in order to ensure the safety
of plaintiff and the officers alike, and where plaintiff suffered
the slightest of injury, if at all, was objectively reasonabl e.

See Cronin v. West Wiitel and Townshi p, 994 F. Supp. 595, 601

(E.D. Pa. 1998) (noting the recognized “conbustible nature of
donestic disputes”) (quoting Tierney v. Davidson, 133 F.3d 189,

197 (2d Cr. 1998)). Accordingly, Oficers Coopersmth and
Koehl er are entitled to sunmary judgnment with regard to
plaintiff's claimof excessive force in violation of the Fourth

Amendnent .

Plaintiff Has Failed to Show That the O ficers
Unr easonably Sei zed the Dental Flosser As Evidence.

Plaintiff argues that O ficer Koehler, in violation of
t he Fourth Amendment, conducted a warrantl ess seizure of the
weapon that allegedly was used to inflict injury upon Wnters,
the dental flosser, wthout informng plaintiff that she had the

right to refuse. Defendants assert that plaintiff consented to
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t he seizure of the dental flosser and, therefore, there is no
Fourth Amendnent viol ation.

An officer acting pursuant to valid consent can conduct
a warrantl ess search without violating the Fourth Anendnment. See

Schneckl oth v. Bustanpnte, 412 U. S. 218, 222-23, 93 S. C. 2041

(1973). In order for the consent to be valid, it nust shown by a
preponderance of the evidence that the consent was freely and

voluntarily given. See id. (citing Bunper v. North Carolina, 391

U S. 543, 548, 88 S. C. 1788, 1792 (1968)). The Court nmust
consider the totality of the circunstances to determn ne whet her

the consent was freely given. See United States v. Deutsch, 987

F.2d 878, 883 (2nd Cir. 1993). Courts consider certain factors

i n determ ning whet her consent was voluntary, i.e., “the age of

t he accused, his education, his intelligence, whether he was

advi sed of his constitutional rights, and whether the questioning

was repeated and prolonged.” United States v. Kim 27 F.3d 947,

955 (3d Gir. 1994), cert. denied, 513 U S 1110, 115 S. C. 900

(1995); see also United States v. Vel asquez, 885 F.2d 1076, 1081-

83 (3d Cr. 1989), cert. denied, 494 U S. 1017, 110 S. C. 1321

(1990). Know edge of the right to refuse to consent prior to
consenting is one factor to be taken into account, but such
know edge does not have to be established as a prerequisite to

establishing voluntary consent. See Schneckloth, 412 U S. at

227, 231- 34.
In this case, plaintiff testified that one of the

officers told her that Wnters was going to press crimna
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charges against plaintiff for allegedly assaulting Wnters with a
dental flosser. Defs.' Mt. for Summ J., App. 8 9, Pl.'s Dep.
at 108-09. Oficer Koehler then directed plaintiff to “go get it
[the dental flosser].” [1d. at 109. Plaintiff testified:

| went into the bathroom | got [the dental

flosser], as [Oficer Koehler] ordered, with . . .
both the tips. And | went back out and gave him

the dental flosser. . . . He left, . . . took
[the dental flosser] sonmewhere, canme back up and
he just said to ne, | have to take this. And
didn't . . . argue with him | didn't question
hi m

The record reveals that plaintiff is a fifty-two year
ol d high school graduate. There is no evidence that plaintiff
was under the influence of alcohol or drugs. Nor does the
evi dence show that O ficer Koehler threatened, intimdated, or
coerced plaintiff into retrieving the dental flosser, or obtained
the dental flosser through subterfuge or deception. Plaintiff
was not under arrest, or otherw se detained, in police custody,
or subjected to prolonged or repeated questioning. Further,
plaintiff's testinony reveals that plaintiff pronptly acqui esced,
she did not object to Oficer Koehler's request, and that she
knew Wnters intended to press crimnal charges agai nst her.
Therefore, the Court finds that, under the total circunstances of
this case, plaintiff voluntarily consented to O ficer Koehler's
seizure of the dental flosser. Defendants are entitled to
summary judgnment with regard to plaintiff's claimthat Oficer
Koehl er's seizure of the dental flosser violated the Fourth
Amendnent .
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Plaintiff Has Failed To State A Viable d ai m For
Mal i ci ous Prosecuti on.

Plaintiff avers that defendants, particularly Oficer
Coopersmth, filed crimnal charges of sinple assault and
harassnment w t hout probable cause for retaliatory purposes, in
violation of the Fourth and Fourteenth Amendnents.?!! Defendants
argue that plaintiff fails to establish either that she was
sei zed for purposes of creating a deprivation of liberty or that
there was an absence probable cause. Alternatively, defendants
posit that they are entitled to qualified imunity. G ven that
the Court concludes that there is no genuine issue of materi al
fact as to the presence of probable cause, there is no need to
address defendants' argunments concerning whether plaintiff was
sei zed for purposes of malicious prosecution or that defendants
are entitled to qualified i munity.

A civil rights claimfor malicious prosecution is

actionabl e under section 1983. See Losch v. Borough of

Par kesburg, Pennsylvania, 736 F.2d 903, 907-08 (3d G r. 1984)

(“I't is clear that the filing of charges w thout probable cause
and for reasons of personal aninosity is actionable under § 1983.
Simlarly, institution of crimnal action to penalize the
exercise of one's First Amendnent rights is a deprivation

cogni zabl e under 8§ 1983."). In Albright v. diver, 510 U S. 266,

1 Plaintiff concedes that Oficer Koehler should not be
named as a defendant as to the issue of malicious prosecution
because he had no involvenent in the crimnal charges being filed
against plaintiff. Therefore, summary judgnent shall be granted
as to Oficer Koehler on this issue.
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114 S. C. 807 (1994), reh'g denied, 510 U S. 1215, 114 S. C.

1340 (1994), the Suprene Court stated that if a nalicious
prosecution claimviolated a constitutional right, it was nost
likely a violation of the Fourth Amendnent right to freedom from
sei zure, and not the right to substantive due process of the
Fourteenth Amendnent. See id. at 273-34. Follow ng Al bright,
courts of appeals and courts within this district have

adj udi cated section 1983 nalicious prosecution clains only under
t he Fourth Amendnent, rather than the Fourteenth Amendnent. See
Uboh v. Reno, 141 F.3d 1000 (11th G r. 1998); Miurphy v. Lynn, 118

F.3d 938 (2d Cir. 1997), cert. denied, 118 S. C. 1051 (1998);

Mat ei uc v. Hut chinson, No. 97-1849, 1998 W. 240331, at *2 (E. D

Pa. May 14, 1998) (relying upon Al bright and entering summary
judgment in favor of defendants as to plaintiff's Fourteenth

Amendnent malicious prosecution claim; Garcia v. Mcewski, No.

97-5379, 1998 W. 547246, at *6 (E.D. Pa. Aug. 24, 1998) (sane);
Gllo v. Gty of Philadel phia, 975 F. Supp. 723, 726 (E. D. Pa.

1997), rev'd on other grounds, 161 F.3d 217 (3d GCr. 1998).

Recently, however, the Third Grcuit in Torres v.

McLaughlin, 163 F.3d 169 (3d Gr. 1998), found the hol di ng of

Al bright to be nore expansive than previously held. The Third
Crcuit concluded that “Albright stands for the broader
proposition that a section 1983 claimnmay be based on a
constitutional provision other than the Fourth Amendnent.

However, [the Third GCrcuit] note[s] that Al bright comrands that
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claims governed by explicit constitutional text may not be
grounded in substantive due process.” 1d. at 172.

In this case, plaintiff clains that Oficer Coopersmth
deprived plaintiff of her liberty in violation of the Fourteenth
Amendnent by maliciously filing charges against plaintiff w thout
probabl e cause. Pl.'s Conpl. at § 87. Plaintiff's claimfor
mal i ci ous prosecution arising out of the alleged |iberty
deprivation pursuant to the Fourteenth Amendnment sounds in
substantive due process, i.e., the right to be free from
prosecution w thout probable cause. Under Al bright and Torres,
therefore, plaintiff's Fourteenth Amendnment malici ous prosecution
cannot survive because clains for malicious prosecution for which
there is explicit textual constitutional support, i.e., the
Fourth Amendnent prohibition agai nst unreasonabl e “seizure,”*?
may not be based on generalized substantive due process grounds.

See Torres, 163 F.3d at 173 (“'[I]f a constitutional claimis

covered by a specific constitutional provision, such as the
Fourth or Ei ght Amendnent, the clai mnust be anal yzed under the
standard appropriate to that specific provision, not under the
rubric of substantive due process. Substantive due process
analysis is therefore inappropriate in this case only if

respondents' claimis “covered by” the Fourth Anendnent.'”)

12 “The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonabl e searches and
sei zures, shall not be violated . ”

U S. Const. anend. |V.
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(quoting County of Sacramento v. Lewis, 523 U S. 833, 118 S. C.

1708, 1715 (1998)).

Additionally, plaintiff clains a Fourth Anmendnent
violation of malicious prosecution. In order to prevail on this
claim plaintiff nmust prove the elenments of malicious prosecution
pursuant to the conmon law tort of the forumstate, which in this

case is Pennsylvania. See Hilfirty v. Shipman, 91 F. 3d 573, 579

(3d Cir. 1996). In Pennsylvania, a party bringing a nmalicious
prosecution clai mnust denonstrate that: (1) defendants initiated
a crimnal proceeding; (2) the crimnal proceeding ended in
plaintiff's favor; (3) the proceeding was initiated w thout
probabl e cause; and (4) defendants acted maliciously or for a

pur pose other than bringing plaintiff to justice. See id.

Addi tionally, because this malicious prosecution is based upon
the Fourth Amendnent, the Third Crcuit has adopted an additi onal
requi renent that plaintiff nust show “some deprivation of |iberty

consistent wwth the concept of "seizure.'"” Gllo v. Gty of

Phi | adel phia, 161 F.3d 217, 222 (3d Cr. 1998), rev'd on other

grounds, 161 F.3d 217 (3d Cr. 1998), (quoting Singer v. Fulton

County Sheriff, 63 F.3d 110, 116 (2d G r. 1995), cert. denied,

517 U.S. 1189, 116 S. . 1676 (1996)). A person can be |iable
for malicious prosecution if he “"fail[s] to disclose excul patory
evi dence to prosecutors, nmake[s] false or msleading reports to
the prosecutor, omt[s] material information fromthe reports, or
otherwi se interfere[s] with the prosecutor's ability to exercise

i ndependent judgnent' in deciding whether to prosecute.” Garcia
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V. Mcewski, No. 97-5379, 1998 W. 547246, at *9 (E.D. Pa. Aug.

24, 1998) (quoting Torres v. Mlaughlin, 966 F. Supp. 1353, 1364

(E.D. Pa. 1997), rev'd on other grounds, 163 F.3d 169 (3d Cr.
1998)).

In this case, the inquiry turns on whether plaintiff
has net the burden of showi ng that Oficer Coopersmth had no
probabl e cause to initiate the sinple assault and harassnent
proceedi ngs agai nst plaintiff based upon the information Oficer
Coopersmth obtained fromWnters in the course of Wnters'
request for an energency PFA Order. Defendants argue that there
is no genuine issue of material fact that Oficer Coopersmth had
probabl e cause to file the crimnal conplaint against plaintiff.

“Probabl e cause is proof of facts and circunstances
t hat woul d convince a reasonabl e, honest individual that the
suspected person is guilty of a crimnal offense. 'Probable
cause does not depend on the state of the case in point of fact
but upon the honest and reasonable belief of the party

prosecuti ng. Li ppay v. Christos, 996 F.2d 1490, 1502 (3d Gr.

1993) (quoting MIler v. Pennsylvania Railroad Co., 89 A 2d 809,

811 (1952)) (citations omtted). Probable cause neans nore than
mere suspicion, but does not require the police to have evidence

beyond a reasonabl e doubt. See United States v. d asser, 750

F.2d 1197, 1205 (3d G r. 1984). Probable cause is “defined in
terns of facts and circunstances 'sufficient to warrant a prudent
man i n believing the suspect had conmtted or was comm tting an

offense.'” GCerstein v. Pugh, 420 U S. 103, 111, 95 S. C. 854
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(???), (quoting Beck v. Gnhio, 379 U S. 89, 91, 8 S. C. 223

(1964)). The question of probable cause is generally one for the
jury, but where the uncontroverted facts could not |ead a
reasonabl e person to find that probable cause was | acking, the

Court may decide the issue. See Deary v. Three Un-Naned Police

Oficers, 746 F.2d 185, 190 (3d G r. 1984); Huffaker v. Bucks

County Dist. Attorney's Ofice, 758 F. Supp. 287, 291 (E.D. Pa

1991).

O ficer Coopersmith charged plaintiff with sinple
assault and harassnent. Defs.' Mot. for Summ J., App. 8 2. A
person is guilty of sinple assault if he “attenpts to cause or
intentionally, knowingly or recklessly causes bodily injury to
another.” 18 Pa. Cons. Stat. Ann. 8§ 2701(a)(1). A person
commits the crine of harassnent when “with intent to harass,
annoy or al arm anot her person, he strikes, shoves, kicks or
ot herwi se subjects himto physical contact, or attenpts or
threatens to do the same . . . or he engages in a course of
conduct or repeatedly commts acts which alarmor seriously annoy
such ot her person and which serve no legitimte purpose.” 18 Pa.
Cons. Stat. Ann. 8§ 2709(a)(1), (3).

It is uncontroverted that on the night of Septenber 14,
1996, plaintiff and her husband, Wnters, had an altercation
concerning an electric dental flosser. Defs.' Mt. for Summ J.,
App. 8 9, Pl."s Dep. at 87-89. After sone tine, Wnters got into
a van and left the residence. 1d. at 93. At the police station

Wnters told Oficer Coopersmth that plaintiff scratched him
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with a dental flosser. Pl.'s Resp., App. 8 11, Coopersmth Dep.
at 8. Wnters then showed O ficer Coopersmth the scratches on
his chest, and police photographs were taken of the injuries.
Id. at 8, 12. Oficer Coopersmth informed Wnters of his right
to get an energency PFA Order, which Wnters chose to do. [d. at
9-10. Oficer Coopersmth |ed Wnters to the office of a
District Justice, where Wnters spoke directly to the District
Justice. |1d. at 10, 13-14. The District Justice issued an
energency PFA Order ordering plaintiff to refrain from abusi ng
Wnters and renoving plaintiff fromthe residence. 1d. at 14;
Defs.' Mot. for Summ J., App. 8 1. Therefore, the Court finds
t hat, based upon the evidence possessed by Oficer Coopersmth at
the tinme she filed the sinple assault and harassnent charges
against plaintiff, there was probable cause to do so.

Plaintiff further contends that O ficer Coopersmth
filed the crimnal charges in retaliation against plaintiff. 1In
her response to defendants' notion for summary judgnent,

plaintiff refers the Court to Losch v. Borough of Parkesburg,

Pennsyl vania, 736 F.2d 903 (3d Cir. 1984), where the Third

Crcuit found in part that the district court should not have

13 Throughout her pleadings, plaintiff has insinuated that
the injuries to Wnters were self-inflicted by an object other
than the dental flosser, that the photographs may have been
doctored, or that the injuries may have been fal sely created by
body art or tattoos. Although plaintiff has produced an expert
report indicating that the injuries to Wnters may have been
self-inflicted by an object other than the dental flosser, Pl.'s
Resp., App. 88 5, 6, plaintiff has produced no evidence to
support her specul ations that the photographs were doctored or
that the injuries to Wnters were fal se
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granted summary judgnment as to plaintiff's malicious prosecution
claim“unl ess the opponent's evidence is '"too incredible to be
believed by reasonable mnds.'” 1d. at 909. 1In Losch, plaintiff
was charged with harassnment and threatening a police officer when
plaintiff wote a note to a police officer, advising the officer
“to stop picking on my wife and children and accepting
information that is not true.” 1d. at 906. Plaintiff's note
also indicated that plaintiff “ha[s] intentions of taking this
matter before the County District Attorney's Ofice and having
you [the officer] arrested for a nunber of offenses.” [d. To
support plaintiff's contention that defendants nmaliciously filed
crimnal charges against plaintiff for the purpose of penalizing
plaintiff for exercising his First Armendnment rights by witing
the note, plaintiff offered, anong other evidence, at |east three
sworn witness statenents: a statenment by plaintiff's wife and
daughter each recalling being told by an officer that he was
“going to get [plaintiff] back . . . and have himarrested’; and
a statement by a forner Assistant District Attorney attesting
that he believed the charges were filed maliciously. [d. at 908.
In this case, as evidence of malice by Oficer
Coopersmth, plaintiff relies upon the Danville incident.
However, this incident did not directly involve Oficer
Coopersm th, nor has plaintiff adduced evidence that Oficer
Coopersm th even had know edge of the Danville incident. In any
event, even assunming that O ficer Coopersmth had acted

mal i ciously, plaintiff has not fulfilled her burden to show that
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there was no probable cause to file the charges agai nst
plaintiff. Therefore, summary judgnent shall be granted in favor
of defendants as to plaintiff's Fourth Amendnment nalicious

prosecution claim

Plaintiff Has Not Produced Sufficient Evidence to
Establi sh Supervisory Liability for Chief Fretz.

Plaintiff's conplaint does not allege any specific
al | egations of supervisory liability against Chief Fretz.
However, it appears that in plaintiff's subsequent filings,
al beit without |eave to anend the conplaint, she attenpted to
i npose supervisory liability upon Chief Fretz for his failure to
train and supervise police officers, and for approving the
crimnal charges filed by Oficer Coopersmth against plaintiff.
Def endants argue that plaintiff has failed to adduce sufficient
evi dence to support supervisory liability against Chief Fretz.
The fact that a defendant is in a supervisory position
is insufficient to establish liability as there is no respondeat

superior liability under section 1983. See Hanpton v. Hol nesburg

Prison Oficials, 546 F.2d 1077, 1082 (3d Cr. 1976). |In order

to inpose supervisory liability against Chief Fretz, the Court
nmust determne that the harmto plaintiff was caused by a
constitutional violation, and if so, that Chief Fretz was

responsi ble for that violation. See Bielevicz v. Dubinon, 915

F.2d 845, 850-51 (3d Cir. 1990). The Court having found that
there was no constitutional violation commtted by the underlying
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of ficers, supervisory liability cannot be inposed upon for Chief
Fretz for an alleged failure to train and supervise, or for

approving the crimnal charges against plaintiff. See Kis v.

County of Schuylkill, 866 F. Supp. 1462, 1473-74 (E.D. Pa. 1994)

(granting summary judgnment to defendants Chief of Police and
Mayor in part because their liability was grounded in the
[iability of an underlying police detective, who the court found

had not violated plaintiff's constitutional rights); Valenti v.

Sheeler, 765 F. Supp. 227, 232 (E.D. Pa. 1991) (finding that

def endant Chief of Police was not |liable for failure to train or
adequat el y supervise where the court concluded that the conduct

of the underlying officers was reasonabl e and based on probable
cause).

Assum ng arguendo that O ficers Coopersnmth and Koehl er
had commtted a constitutional violation, plaintiff has failed to
put forth sufficient evidence to show deliberate indifference by
Chief Fretz. The Third Grcuit has set forth the standards to be
applied to an action for supervisory liability under section
1983:

[ T] he standard of individual liability for
supervi sory public officials will be found to be
no |l ess stringent than the standard of liability
for the public entities that they serve. 1In
either case, a “person” is not the “noving force
[ behind] the constitutional violation” of a
subordi nate, unless that “person”--whether a
natural one or a municipality--has exhibited
del i berate indifference to the plight of the
person depri ved.

Sanple v. Diecks, 885 F.2d 1099, 1117-18 (3d G r. 1989) (quoting

Gty of Canton, Ghio v. Harris, 489 U S. 378, 388-89 (1989)).
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Plaintiff, therefore, nust identify a specific supervisory
failure by Chief Fretz that evidences deliberate indifference to
plaintiff's plight, and that there is a close causal relationship
between Chief Fretz's alleged failure or deficiency and the

ultimate injury to plaintiff. See Sanple, 885 F.2d at 1118.

In order to prevail against Chief Fretz, plaintiff
woul d be required to show that the injury to plaintiff could have
been avoi ded had O ficers Coopersmth and Koehl er been trained
under a programthat was not deficient in an identified respect.

See City of Canton, 489 U. S. at 1206. Considering the facts in

the light nost favorable to the plaintiff, plaintiff asserts that
Chief Fretz failed to train and supervise police officers in
handl i ng donestic viol ence situations, executing PFA Orders, and
filing crimnal charges. As a result, plaintiff avers that her
Fourth Amendnent rights were viol ated.

Plaintiff, however, fails to identify a specific
practice that Chief Fretz failed to enploy that points to Chief
Fretz's deliberate indifference to plaintiff's injury, and that
plaintiff's injury is affirmatively linked to Chief Fretz's
failure to inplenment a certain practice. Plaintiff offers little
evidence as to direct involvenent in or acquiescence by Chief
Fretz in a deliberate failure to inplenent a specific training or
supervi sory practice that is directly linked to plaintiff's
al | eged deprivation of rights in this instance. Plaintiff's only
evi dence of direct involvenment by Chief Fretz in the incident

before this Court is that Chief Fretz approved Oficer
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Coopersmth's filing crimnal charges against plaintiff. Pl."'s
Resp., App. 8 10, Fretz Dep. at 11. Mere approval of a
prospective crimnal conplaint, absent any indicia that Chief
Fretz had prior know edge of the incident or that the conplaint
appeared suspicious on its face, does not convert Chief Fretz
into the “nmoving force” behind any all eged constitutional
violation commtted by Oficer Coopersmth. Moreover, while
plaintiff makes reference to a prior incident that occurred
between plaintiff and the Pal mer Townshi p Police Departnent,
specifically, the Danville incident, plaintiff does not assert
that any prior injuries to plaintiff were simlar to the injuries
asserted here, that there was a specific failure to train and
supervise by Chief Fretz, or that Chief Fretz was the “noving
force behind” or acquiesced to such deliberate indifference.
Even assum ng that O ficers Coopersnmth and Koehl er
violated plaintiff's constitutional rights, plaintiff has failed
to adduce sufficient evidence to substantiate a cl ai m of
deliberate indifference by Chief Fretz, or that any injury to
plaintiff was affirmatively linked to Chief Fretz's deliberate
indifference. Therefore, the Court finds that defendants are
entitled to summary judgnment regarding plaintiff's claimof

supervisory liability against Chief Fretz.

Plaintiff Has Not Produced Sufficient Evidence To
Establish An Unl awful Policy O Custom By Pal ner
Townshi p And The Pal ner Townshi p Police Departnent.

In her conplaint, plaintiff avers that Pal mer Township
and the Pal mer Township Police Departnent have engaged in
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“policies and custons of encouraging, tolerating, permtting and
ratifying a pattern of illegal actions which was known to it or
shoul d have been known to it.” Pl.'s Conpl. at § 55. Plaintiff
al so contends that Pal mer Townshi p and the Pal mer Townshi p Police
Department have “grossly failed to train their police officers in
t he fundamental |aw of investigations and arrest and on executing
PFA's and evictions which directly lead [sic] to plaintiff's
damages.” Pl.'s Conpl. at § 56. In response, defendants argue
that there is no evidence on the record to support a finding of
policies or custons by Pal mer Township or the Pal ner Township
Police Departnment to violate citizens' constitutional rights, and
that plaintiff has presented no evidence to show defendants’
deliberate indifference via their alleged failure to train. As
with Chief Fretz, the Court having concluded that no underlying
constitutional violation was commtted by O ficers Coopersmth
and Koehler, nunicipal liability cannot be inposed upon Pal nmer
Townshi p and the Pal ner Township Police Departnment. Even
assumng that a violation was commtted by O ficers Coopersmth
and Koehler, the Court finds that there is no nmunicipal liability
in this case.

A municipality can be held |liable under section 1983
for inplenmenting an official policy, practice or custom*®' when
execution of a governnent's policy or custom whether nade by its
| awmakers or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the

government as an entity is responsible under 8 1983.'” Losch v.
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Bor ough of Parkesburg, Pennsylvania, 736 F.2d 903, 910 (3d Cir.

1984) (quoting Monell v. Departnent of Social Services of Gty of

New York, 436 U S. 658, 694, 98 S. C. 2018, 2037 (1978)). As
Wi th supervisory liability, “[a] plaintiff nmust identify the
chal I enged policy, attribute it to the city itself, and show a
causal link between execution of the policy and the injury
suffered.” Losch, 736 F.2d at 910.

Plaintiff has failed to produce any evi dence supporting
her contentions that Pal mer Township's and the Pal mer Township
Police Departnent's custonms or policies were deliberately
indifferent with regard to citizens' Fourth Amendnent rights that
allegedly resulted in injury to plaintiff. Plaintiff does not
specifically identify the deficient custons or policies utilized
by Pal mer Townshi p and the Pal mer Townshi p Police Departnent that
caused plaintiff's injury. Nor does plaintiff identify a
particul ar aspect of a failure to train that evidences either
Pal mer Townshi p's or the Pal mer Township Police Departnment's
deli berate indifference, and the causal |ink between an all eged
failure to train and the injury to plaintiff. Plaintiff again
refers to incidents such as the Danville incident, but there is
no simlar injury to plaintiff involving a violation of
plaintiff's Fourth Amendment rights, malicious prosecution, or
t he i nproper execution of a PFA Oder. The record al so does not
reflect evidence of simlar civil rights violations of other
persons allegedly conmtted by officers of the Pal mer Township

Police Departnent. |In essence, plaintiff has failed to “show
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bot h cont enpor aneous know edge of the offending incident or

know edge of a prior pattern of simlar incidents and

ci rcunst ances under which the supervisor's actions or inaction
could be found to have conmuni cated a nessage of approval to the

of fendi ng subordinate.” Mntgonery v. De Sinone, 159 F.3d 120,

127 (3d Cr. 1998). To inpose nunicipal liability upon Pal ner
Townshi p and the Pal mer Township Police Departnent, it is not
enough for plaintiff to show that a particular officer is

unsati sfactorily trained because the officer's shortcom ngs may
have resulted fromfactors other than a faulty training program

See City of Canton, Chio v. Harris, 489 U S 378, 390-91, 109 S.

Ct. 1197 (1989). It is also not enough for plaintiff to prove
that her injury could have been avoided if the officers had had
better or nore training that would have enabled the officers to
avoid the particular injury-causing conduct. “Such a claimcould
be made about al nbst any encounter resulting in injury, yet not
condemm t he adequacy of the programto enable officers to respond
properly to the usual and recurring situations with which they
must deal .” 1d.

Since plaintiff has failed to show the inadequacy of
the officers' training programby identifying a specific
deficiency, nor has plaintiff specified an affirmative |ink or
cl ose relation between the identified deficiency and the all eged
injury to plaintiff, even assum ng Oficers Coopersmth and

Koehl er violated plaintiff's constitutional rights, there can be
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no nunicipal liability and sunmary judgnment is granted in favor

of def endants.

Plaintiff's State Law O aim

Plaintiff alleges that, pursuant to Pennsyl vania | aw,
def endants defaned her in the | ocal press by unlawful ly rel easing
to the | ocal newspaper information concerning the PFA O der
obtained by Wnters against plaintiff and the crimnal charges
filed by Oficer Coopersmth against plaintiff. Defendants argue
that the information contained in the crimnal conplaint are
absolutely privileged, and that Pal mer Townshi p and the Pal mer
Township Police Departnent are inmune fromclainms of intentiona
torts, such as defamation, allegedly commtted by governnenta
enpl oyees.

Havi ng granted sunmary judgnment in favor of all of the
defendants as to all of plaintiff's section 1983 clains, and
t here being no independent basis for federal jurisdiction over
the state law claim the Court need not address the nerits of
plaintiff's defamation claim Therefore, the Court wll exercise
its discretion, pursuant to 28 U.S.C. 8§ 1367(c)(3), and will

decl i ne suppl enental jurisdiction over plaintiff's state |aw

14 Plaintiff has conceded that only Pal ner Township as a
| ocal government is exenpt fromliability for defamation
therefore, summary judgnment shall be entered in favor of Pal mer
Township as to plaintiff's defamation claim Pl.'s Resp., 8 J,
at 22.
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claim?® See Borough of West Mfflin v. Lancaster, 45 F.3d 780,

788 (3d Gir. 1995).

CONCLUSI ON
For the foregoing reasons, the Court finds that sunmary
judgment is granted in favor of defendants as to plaintiff's
clainms under 42 U . S.C. § 1983, and plaintiff's state law claimis
di sm ssed w thout prejudice.

An appropriate Order foll ows.

15 28 U.S.C. § 1367(c)(3) reads as foll ows:
The district courts may decline to exercise suppl enental
jurisdiction over a claim. . . if . . . the district court has
di smssed all clains over which it has original jurisdiction.
28 U.S. C. § 1367(c)(3).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LORRAI NA J. TELEPO : ClVIL ACTI ON
: NO. 97-6053
Pl ai ntiff,
V.
PALMER TOANSHI P, ET AL.,

Def endant s.

AND NOW this day of , 1999,

upon consi deration of defendants' notion for summary judgment
(doc. no. 15), the responses thereto, and after oral argunent
with counsel for the parties, it is hereby ORDERED t hat
defendants' notion for sunmary judgnment is GRANTED

It is further ORDERED that judgnent is ENTERED in favor
of defendants and against plaintiff as to plaintiff's federal
clainms, and in favor of the municipality against plaintiff with
regard to plaintiff's state | aw defamati on clai m

It is further ORDERED that plaintiff's state | aw
defamation claimas to the individual defendants and the Pal ner

Township Police Departnent is DI SM SSED W THOUT PREJUDI CE

Al'l clainms having been addressed by the Court, the
Cerk shall mark this case CLOSED

AND I'T I S SO ORDERED




EDUARDO C. ROBRENG



