IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNI TY : CIVIL ACTI ON
COW SSI ON :

V.
Al RBORNE EXPRESS ; No. 98-1471

VEMORANDUM ORDER

This is a Title VII action. The Equal Enpl oynent
Qpportunity Comm ssion (EEOC) is suing on behalf of Rodney
W kins, alleging that defendant discrim nated agai nst M.
WIlkins while he was in its enploy on the basis of race,
subjected himto a racially hostile work environnent and
retaliated against himfor his conplaints of discrimnatory
treatnent. The EEOC has noved for a protective order to prevent
def endant from taking the deposition of any EEOC personnel.

Def endant noticed the deposition of Marie Stal ey, an
EECC i nvestigator assigned to this case. The EEOC represents
that the parties agreed to cancel the deposition. Defendant
represents that the parties nerely agreed to postpone it. The
EECC mai ntai ns that defendant is now again seeking to conduct the
deposition of Ms. Staley “for no apparent valid reason.”
Def endant al so seeks to depose the EEOC personnel nost

know edgeabl e about the investigation of M. WIKkins’



di scrimnation charge and about an earlier discrimnation charge
M. WIkins filed against a prior enployer in 1992 or 1993.

The EEQOC asserts that neither Ms. Staley nor any other
EECC enpl oyee has any information which defendant may di scover
because they do not have “any personal know edge of any facts

relating to the underlying charge of discrimnation,” because any
matters regarding the governnent’s deli berative process are
privileged and because the EEOCC s findings are not material to
this action as the issue of discrimnation should be determ ned
de novo.

The deli berative process privilege protects from
di scl osure material containing a governnental official’s

"confidential deliberations of |aw or policymaking, reflecting

opi ni ons, recomendations or advice." Redland Soccer dub, Inc.

v. Dept. of the Arny, 55 F.3d 827, 853 (3d Cr. 1995) (internal

quotations and citation omtted), cert. denied, 516 U S. 1071

(1996). The privilege does not protect factual information. |d.
at 854. The privilege does not apply to communi cati ons nade
subsequent to an agency decision. |d. Moreover, even when the
privilege applies, it is not absolute. The courts nust bal ance
on an ad hoc basis a nunber of factors including the rel evance of
t he evi dence sought to be protected, the availability of

conpar abl e evi dence fromthe sources, the "seriousness" of the

litigation and the issues involved, the role of the governnent in



the litigation and the possibility of future timdity by

government enployees. Id; In re Sealed Case, 121 F.3d 729, 737-

38 (D.C. Gr. 1997) (sane).
It is not at all clear that the privilege has been

properly invoked. See United States v. Ernstoff, 183 F. R D. 148,

152 (D.N.J. Qct. 16, 1998) (privilege nust be asserted formally
by head of agency after personal consideration of materi al

all egedly protected by privilege); Scott Paper Co. v. United

States, 943 F. Supp. 501, 502-03 (E.D. Pa. 1996) (agency heads

may not del egate authority to invoke privilege); Walker v. NCNB

Nati onal Bank of Florida, 810 F. Supp. 11, 13 (D.D.C. 1993).

Further, the EEOC has not denonstrated its entitlement to a
bl anket protective order precluding virtually all discovery from
any EECC enpl oyee.

The EEQOC correctly states in its notion that
"[c] onsi derabl e hardship woul d be caused if personnel of the
comm ssion were routinely required to testify in thousands of
cases which are privately litigated subsequent to a finding of
probabl e cause or no probable cause." This, however, is not such
a case. In the instant case the EEOCC is a party plaintiff.
"[When the governnent seeks affirmative relief, it is
fundanmentally unfair to allow it to evade discovery of materials

that a private plaintiff would have to turn over." EE OQOC V.

Ctizens Bank and Trust Co., 117 F.R D. 365, 366 (D. M. 1987)




(overruling claimof deliberative process privilege). See also

Leyh v. Mddicon, Inc., 881 F. Supp. 420, 425 n.3 (S.D. Ind. 1995)

("[t]he relevant considerations are very different when the EECC
is not a party to the litigation in which discovery is sought");

Allen v. Hearst Corp., 1991 W 323020, *1 (D. Md. Aug. 16, 1991)

(limting discovery in privately litigated case to discl osure of
factual portions of EECC i nvestigative file and deposition of
princi pal EEOC i nvestigator assigned to case).

Def endant has nmade a reasonabl e showi ng that at | east
sone of what it seeks to discovery is relevant factual
i nformati on not apparently otherw se available in serious
litigation in which the EECC is a party seeking affirmative
relief. 1t is uncontroverted that the charging individual, M.
W Il kins, has purported to be unable to recall even basic
informati on, rendering defense access to his contenporaneous
statenents to the EEOC particularly inportant. |Information
related to the earlier claimby M. WIKkins appears to be
potentially quite inportant in corroborating the legitimte
reason for his termnation proffered by defendant.

ACCORDI NG&Y, this day of February, 1999, upon
consideration of plaintiff EEOC s Mdtion for a Protective O der

(Doc. #12) and defendant’s response thereto, | T IS HEREBY ORDERED

that said Motion is DENIED wi thout prejudice to the EEOCC properly



and in good faith to assert any applicable privilege in response

to particul ar deposition questions or docunent requests.

BY THE COURT:

JAY C. VWALDMAN, J.



