IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

T. H E. | NSURANCE COVPANY : CIVIL ACTI ON
V.

EMVANUEL AND ELI ZABETH DeMJTI S

t/a MAI NSTAY HOTEL/ | NN

al k/ a SPECTATOR,

NI COLE SHVEI VA AND :

MELI SSA MOYER : NO. 98-1683

MEMORANDUM

WALDMAN, J. February 17, 1999
This is a declaratory judgnent action. Plaintiff seeks
a declaration that it has no duty to defend or indemify its
insureds in connection with a lawsuit arising froman assault and
battery at their prem ses. Presently before the court is
plaintiff’s notion for summary judgnent.
The pertinent facts are uncontested and are as foll ow.
Def endant s Emmanuel and El i zabeth DeMutis own a restaurant-bar
called the Mainstay Inn, also known as Spectator, in
Phoeni xvil I e, Pennsylvania. A patron struck and injured
def endant Ni cole Shveinma. She filed suit agai nst her assail ant
and the Mainstay in the Chester County Court of Comon Pl eas.
Ms. Shveinma alleges in her state court conplaint that the
Mai nstay was causally negligent in serving al coholic beverages to
t he assail ant beyond the point of visible intoxication and in

permtting the assailant to remain on and to reenter the prem ses



when she was intoxicated and rowdy. At the pertinent tinme the
Mai nstay was insured under a general commercial |ines policy
i ssued by plaintiff to the DeMiti ses.

The followi ng quote succinctly sumrmari zes an
insurer’s duty to defend and to indemify its insured under
Pennsyl vani a | aw.

The duty to defend is a distinct obligation
separate and apart fromthe duty to indemify.
Erie Ins. Exchange v. Transanerica Ins. Co., 516
Pa. 574, 582, 533 A 2d 1363, 1368 (1987). The
duty to defend ari ses whenever clains asserted by
the injured party potentially come within the
coverage of the policy, Gedeon v. State Farm
Mutual Autonobile Ins. Co., 410 Pa. 55, 56, 188
A 2d 320, 321 (1963), while the duty to indemify
arises only when the insured is determ ned to be
Iiable for damages within the coverage of the

policy. See, e.q., Enployers Reinsurance Corp. V.
Sarris, 746 F. Supp. 560, 566-68 (E.D. Pa. 1990).
It follows then, that when the clains in the
underlying action have not been adjudi cated, the
court entertaining the declaratory judgnent action
must focus on whether the underlying clains could
potentially come within the coverage of the
policy. A r Products and Chemcals, Inc. V.
Hartford Accident and Indemity Co., 25 F.3d 177,
179 (3d Gr. 1994). |If there is a possibility
that any of the underlying clains could be covered
by the policy at issue, the insurer is obliged to
provi de a defense at least until such tinme as
those facts are determ ned, and the claimis
narrowed to one patently outside of coverage. C._
Raynond Davis & Sons, Inc. v. Liberty Mit. Ins.
Co., 467 F. Supp. 17, 19 (E.D. Pa. 1979). On the
other hand, if there is no possibility that any of
t he underlying clainms could be covered by the
policy at issue, judgnment in the insurer’s favor
with regard to the duty to defend and
indemmification is appropriate. See, e.q.,
Germantown Ins. Co. v. Martin, 407 Pa. Super. 326,
595 A .2d 1172 (1992), alloc. denied, 531 Pa. 646,
612 A . 2d 985 (1992).
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Britanco Underwiters, Inc. v. Stokes, 881 F. Supp. 196, 198
(E.D. Pa. 1995).

An insurer’s duty to defend is determ ned solely
fromthe allegations in the underlying conplaint giving rise to

the claimagainst the insured. Lebanon Coach Co. v. Carolina

Cas. Ins. Co., 675 A 2d 279, 286 (Pa. Super. 1996). Determ ning

the duty to defend under an insurance policy is a question of |aw
requiring only an exam nati on of the | anguage of the policy at
i ssue and the allegations in the underlying conplaint. GCene’s

Restaurant, Inc. v. Nationwide Ins. Co., 548 A 2d 246, 246-47

(Pa. 1988). An insurance policy nmust be construed according to

the plain neaning of its terms. CH Heist Caribe Corp. v.

Anerican Hone Assur. Co., 640 F.2d 479, 481 (3d Gr. 1981);

Atlantic Mut. Ins. Co. v. Brotech Corp., 857 F. Supp. 423, 427

(E.D. Pa. 1994) aff’d, 60 F.3d 813 (1995). "Were the | anguage
of the contract is clear, a court is required to give the words

their ordinary neaning." |d. See also Gene & Harvey Builders,

Inc. v. Pennsylvania Mrs’' Ass’'n Ins. Co., 517 A 2d 910, 913 (Pa.

1986) (holding that courts should enforce the plain neaning of
unanbi guous policy |anguage as a matter of |aw).
The burden is on the insured to establish coverage

under an insurance policy. Erie Ins. Exch., 533 A 2d at 1366-67;

Benjamin v. Allstate Ins. Co., 511 A 2d 866, 868 (Pa. Super.

1986). The burden of establishing the applicability of an



exclusion is on the insurer. Allstate Ins. Co., 834 F. Supp. at

857: Erie Ins. Exch., 533 A 2d at 1366.

The i nsurance policy at issue contains an
exclusion with a |arge bol d headi ng readi ng ASSAULT AND BATTERY
EXCLUSI ON.

In consideration of the prem um charged, it
is agreed that NO coverage of any ki nd
(including but not limted to cost of
defense) is provided by this policy for
Bodily Injury and/or Property Damage ari sing
out of or caused by an assault and/or
battery. Further, NO coverage is provided if
t he underlying operative facts constitute an
assault and/or battery irrespective of

whet her the claimalleges negligent hiring,
supervi sion and/or retention agai nst the

i nsured or any other negligent action.

In the event this endorsement is deened

i nconsi stent with any other provision of the

policy, then this endorsenent overrides and

repl aces that provision.

(enphasis in original.)

The DeMuti ses have filed no brief and presented no
evidence in response to the instant notion. Defendant Shvei ma
has filed a very short brief and has presented no evidence. The
court will nevertheless evaluate the nerits of the notion and

determ ne whether plaintiff is entitled to judgnent as a matter

of | aw. See Custer v. Pan Anerican Life Ins. Co., 12 F.3d 410,

416 (4th Cr. 1993); Anchorage Assoc v. Virgin Islands Bd. of Tax

Revi ew, 922 F.2d 168, 175 (3d Cr. 1990).



O course, a court also has an obligation to satisfy

itself that it has subject matter jurisdiction. See Liberty Mit.

Ins. Co. v. Ward Trucking Corp., 48 F.3d 742, 750 (3d Cr. 1995);

Anerican Policyholders Ins. v. Nyacol Products, 989 F.2d 1256,

1258 (1st cir. 1993). In that regard, the court notes the

DeMuti ses denied in their answer that the anount-in-controversy
exceeds $75,000. The anmount in controversy is generally neasured
by "a reasonabl e readi ng of the value of the rights being

litigated." Suber v. Chrysler Corp., 104 F.3d 578, 586 (3d Gr.

1997) (quoting Angus v. Shiley, 989 F.2d 142, 146 (3d Cir.

1993)). "Where a liability policy is involved in proceedi ngs for
a declaratory judgnent, the anount in controversy for
jurisdictional purposes is the maxi rum anount for which the
insurer could be held |iable under the policy." Britanto

Underwiters, Inc. v. Stone, 1992 W. 195378, *2 (E.D. Pa. Aug. 3,

1992). Ms. Shveinma is seeking recovery for allegedly "severe
external and internal injuries" as well as "facial scarring.”
The general liability Iimt for covered occurrences under the
subj ect policy substantially exceeds $75, 000.

Explicit and unanbi guous excl usions contained in

i nsurance policies will be upheld. R ccio v. Anerican Republic

Ins. Co., 683 A 2d 1226, 1231 (Pa. Super. 1996), aff’'d, 705 A 2d

422 (Pa. 1997). See also Certain Underwiters at Lloyd's, London

v. Brownie’s Plynmouth, Ltd., 24 F. Supp.2d 403 (E.D. Pa. 1998)




(uphol di ng assault and battery exclusion in connection with

assault on one bar patron by another); Britanco Underwiters,

Inc. v. C.J.H, Inc., 845 F. Supp. 1090, 1095-96 (E.D. Pa.),

aff’d, 37 F.3d 1485 (3d Cir. 1994).
The Appellate Division of the New Jersey Superior Court

has recently considered the sane assault and battery exclusion at

issue in the instant case and held that the |anguage has "no

anbi guity what soever” and clearly precludes coverage "no matter

who conmts the assault and battery,"” an insured s enployee or a

third party. See Stafford v. T.HE. 1Ins. Co., 706 A 2d 785, 789

(N.J. Super. 1998). The Court in Stafford also rejected the
plaintiffs’ attenpt to circunvent the exclusion by suing on a
theory that the insureds were thenselves negligent in permtting
the assault to occur. |d. ("Regardless of howa ‘claim is
framed, if the ‘operative facts’ constitute an assault and
battery, the exclusion applies”). Wile one cannot predict with
certainty that the Pennsylvania Suprene Court would agree with
Stafford, it is soundly reasoned and hi ghly persuasive.

In her brief, defendant Shvei ma nakes four argunents.

First, she argues that "while there may not be a duty
to pay" if the attack in question falls within the assault and
battery exclusion, "there is nost certainly a duty to defend."
The | anguage in the policy endorsenent, however, expressly and

clearly provides that plaintiff will not be obligated to defend



the insured in any litigation arising froman assault or battery
regardl ess of whether the claimis prem sed on all egations of
negli gent conduct by the insured. The underlying state court
claimis clearly excluded fromand thus not potentially within
the scope of coverage. As such, it is well-established that

there is no duty to defend. See, e.qg., Certain Underwiters at

Ll oyds, 24 F. Supp.2d at 406.

Second, Ms. Shveima observes that she did not assert
the DeMutises are vicariously liable for the patron’s assault but
that they were thenselves negligent in serving her and all ow ng
her on the prem ses. Wthout explication, M. Shveina concl udes
that "[i]t is interesting to note that nowhere in dealing wth
such matters herein as matters herein [sic] do the Courts invoke
term nol ogy such as ‘direct and proxi mate cause.’" The court
cannot really discern what defendant is arguing here. As an
insured’ s potential liability is assuned in a declaratory
judgnent action such as this, it is not altogether clear what the
concept of proxinmate causation has to do with the task of
conparing an underlying claimand the | anguage of the policy at
issue. |If Ms. Shveima is inplying that in adjudicating
negli gence clains, courts have dispensed with or ignored the
requi renent that a defendant’s conduct was a proxi mate cause of

the plaintiff’s injuries, this is incorrect and, in any event,



the rel evance of such a suggestion to the instant action is
difficult to discern.
Third, Ms. Shveima rhetorically asks "m ght not the

result in Stafford v. T.H. E. I nsurance Conpany have been

different if the insured had been guilty of actual negligent
conduct therein?" The short answer is no. The court in Stafford
hel d squarely that the sane assault and battery excl usion barred
coverage in connection with any claimarising froman assault or
battery, including one predicated on the theory that the insureds
negligently permtted the assault and battery to occur.

Finally, M. Shveina argues that, "as a matter of
public policy, an insured nust be afforded such immunity as only
an i nsurance policy can provide" and that to exclude coverage in
a case such as this one would in effect "render insurance
coverage noot." M. Shveinma appears to argue that by allow ng an
i nsurance conpany to exclude assault and battery from a general
comercial liability policy, a victimnmy be unable to recover
when she is attacked by an assailant who cannot satisfy a
j udgnent at a cul pabl e bar which is uninsured agai nst such
occurrences. This, however, is true with regard to virtually any
policy exclusion or any business which elects to purchase a
policy with exclusions. The assault and battery exclusion is not
arcane or unusual. Such exclusions have routinely been enforced

by the courts. The state |Insurance Departnent has approved



policy forms with such exclusions and the state | egislature has
not acted to preclude them
Cenerally "insurance conpanies are free to deci de what

risks to undertake and what risks to reject.” Neil v. Allstate

Ins. Co., 549 A 2d 1304, 1307 (Pa. Super. 1988), alloc. denied,

559 A 2d 38, (Pa. 1989). "[T]he power of courts to fornul ate
pronouncenents of public policy is sharply restricted; otherw se
t hey woul d becone judicial |egislatures rather than
instrunentalities for the interpretation of law" Manlin v.
Genoe, 17 A 2d 407, 409 (Pa. 1941). "[PJublic policy is to be
ascertained by reference to the | aws and | egal precedents and not
from general considerations of supposed public interest.”

Quardian Life Ins. Cop. v. Zerance, 479 A 2d 949, 954 (Pa. 1984).

There is no basis in state |law or | egal precedents from which one
renotely could conclude that the Pennsylvania Suprene Court woul d
void an assault and battery exclusion as violative of public
policy.

The underlying tort claimagainst the insured is
expressly excluded from coverage by prom nent and unanbi guous
| anguage in the subject policy. There is thus no duty to defend
or indemify the insured and accordingly, plaintiff’s notion wll

be grant ed.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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T. H E. | NSURANCE COVPANY : CIVIL ACTI ON
V.

EMVANUEL AND ELI ZABETH DeMJTI S

t/a MAI NSTAY HOTEL/ | NN

al k/ a SPECTATOR,

NI COLE SHVEI VA AND :

MELI SSA MOYER : NO. 98-1683

ORDER

AND NOW this day of February, 1999, upon
consideration of plaintiff’s Mdtion for Summary Judgnent (Doc.
#10) and defendant Shveima’s response thereto, and in the absence
of any response by the other defendants herein, consistent with
t he acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat said
Motion is GRANTED and accordingly JUDGVENT is ENTERED in the
above action for plaintiff and agai nst defendants, and it is
declared that plaintiff has no obligation to i ndemmify or defend
the DeMutises or the Mainstay Inn a/k/a Spectator in connection
wth the lawsuit filed by Nicole Shveima in the Court of Conmon
Pl eas of Chester County at Cvil Action No. 97-01568.

BY THE COURT:

JAY C. VWALDMAN, J.



