IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. DAVI S . CGVIL ACTION
V.

GENERAL ACCI DENT | NSURANCE COMPANY :

OF AMERI CA and W LLI AM JENKI NS : NO 98-4736

VEMORANDUM AND ORDER

HUTTON, J. February 11, 1999

Presently before the Court are Defendants General
Acci dent | nsurance Conpany and WIIiam Jenkins’ Mtion to Dismss
(Docket No. 7), Plaintiff WIlliamDavis’' reply (Docket No. 9), and
Def endants’ sur reply thereto (Docket No. 10). For the reasons

stated bel ow, the Defendants’ Mdtion is GRANTED

| . BACKGROUND

The Plaintiff, WlliamDavis, alleged the follow ng facts
in his conplaint. Defendant General Accident |nsurance Conpany of
America enployed Plaintiff Davis for fifteen years in its
I nformation Services Departnent. Plaintiff consistently received
hi gh performance eval uati ons.

The Plaintiff, an African-Anerican, reported to John
Cousins. Cousins reported to Defendant WIliam Jenkins. In My
1996, General Accident term nated Cousins for conplaining to the
EEO departnent that: (1) Jenkins nade racist remarks; (2) bl ocked

attenpts to pronote Davis; and (3) falsely accused Davis of not



being qualified for pronotions. Following the termnation of
Cousins, Ceneral Accident instructed Davis to report to the EEO
depart nent. Davis told the departnment what he knew concerning
Cousins’ allegations. Ceneral Accident did not take any action
agai nst Jenki ns.

Followi ng this neeting with the EEO departnent, General
Acci dent deni ed Davis several pronotions. Due to the threatening
at nosphere and his belief that there was no future for him
Plaintiff termnated his enploynent with General Accident in
Sept enber 1997. Subsequently, on Decenber 29, 1997, Plaintiff
filed a four-count conpl ai nt agai nst General Acci dent and Jenki ns.

The four counts are: (1) a claimunder 42 U S. C. § 1981 - Count |

(2) a claimunder 42 U.S.C. § 1985 - Count I1; (3) a clai munder 42
US C 81986 - Count IIl1l; and (4) aretaliation claimunder Title
VIl - Count IV. On Cctober 5, 1998, the Defendants filed this

nmotion to disniss.

I'l. STANDARD
Federal Rule of G vil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
claim show ng that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set
out in detail the facts upon which he bases his claim” Conley v.

G bson, 355 U. S. 41, 47 (1957). In other words, the plaintiff need



only to “give the defendant fair notice of what the plaintiff’s
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for
failure to state a claim under Federal Rule of Civil Procedure
12(b)(6),* this Court nust “accept as true the facts alleged in the
conplaint and all reasonable inferences that can be drawn from

them” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r.

1990). The Court will only dismss the conplaint if ““it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.’” HJ. Inc. v.

Northwestern Bell Tel. Co., 492 U. S. 229, 249-50 (1989) (quoting

Hi shon v. King & Spalding, 467 U.S. 69, 73 (1984)).

1. D SCUSSI ON

In their notion to dismss, the Defendants argue that

Counts Il and Il should be dismssed as to both Defendants and
Count |V should be dism ssed as to Defendant Jenkins. First
Def endants argue that Count Il1-- a claimunder 42 U.S.C. § 1985--

should be dism ssed because Plaintiff failed to allege an

actionabl e conspiracy as a corporation and enpl oyee cannot conspire

' Rule 12(b) (6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is required, except that the
foll owi ng defenses may at the option of the pleader be
made by nmotion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



wi th one anot her under 8§ 1985. Defendants al so argue that Count 1|
should be dismssed because Plaintiff failed to allege an
under | yi ng cause of action upon which a § 1985 cl ai mcan be based.
Second, Defendants contend that Count Il11-- a clai munder 42 U. S.C
8§ 1986-- should be dism ssed because 8§ 1986 cl ains are based upon
an actionable 8 1985 claim and Plaintiff failed to allege an
actionable 8 1985 claim Third and finally, Defendants argue that
Count |IV-- a claimunder Title VII-- should be dismssed as to
Def endant Jenkins because an individual enployee is not I|iable

under Title VII.

A. Section 1985 and Section 1986 dains - Counts Il and 111

The Plaintiff proceeds against the Defendants under 42
U S.C. 88 1985 and 1986, two provisions of the Ku Klux Kl an Act of
1871. These provisions establish:

[A] cause of action against any person who enters into a
private conspiracy for the purpose of depriving the
claimant of the equal protection of the laws . . . [and]
agai nst any person who, knowing that a violation of §
1985 is about to be conmitted and possessing power to
prevent its occurrence, fails to take actionto frustrate
its execution.

Rogin v. Bensal em Township, 616 F.2d 680, 696 (3d Cr. 1980). To

make out a valid cause of action under § 1985, a plaintiff nust
all ege each of the following: (i) a conspiracy; (ii) for the
pur pose of depriving either directly or indirectly, any person or
cl ass of persons of the equal protection of the laws or of the

equal privileges and imunities under the laws; (iii) an act in
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furtherance of the conspiracy; and (iv) injury to either person or
property, or deprivation of any right or privilege of a United

States citizen. See Giffin v. Breckenridge, 403 U. S. 88, 102-103

(1971) (citing 42 U S.C. 8 1985(3)). Once a plaintiff satisfies
the 8§ 1985 requirenments, he may also maintain a 8§ 1986 action, if
he can prove that the defendants had know edge of the § 1985
violations and neglected to prevent their occurrence. See 42
US C 8§ 1986 (1994). [If, however, a plaintiff cannot set forth a
cause of action under 8 1985, he cannot set forth a claimunder 8§

1986. Rogin, 616 F.2d at 696.

1. Actionabl e Conspiracy

Def endants first argue that, because a corporation cannot

conspire with its enployees the Plaintiff failed to allege an

actionabl e conspiracy. See Jones v. Arbor, Inc., 820 F. Supp. 205,
208 (E.D. Pa. 1993). Nevertheless, “a section 1985(3) conspiracy
bet ween a corporation and one of its officers may be maintained if
the officer is acting in a personal, as opposed to official

capacity, or if independent third parties are alleged to have

joined the conspiracy.” Robinson v. Cantebury Village, Inc., 848

F.2d 424, 431 (3d Gr. 1988). Here, Plaintiff contends that he
al | eged that Jenkins acted personally in conspiring with General
Acci dent because he sued himin his individual capacity.

This Court agrees with the Plaintiff’'s analysis. The

Def endants correctly note that Plaintiff does not explicitly allege
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t hat Jenkins acted in a personal capacity. However, at this stage
of the proceeding, this Court nust draw all reasonabl e inferences
in the Plaintiff’'s favor. Thus, the actions that the Plaintiff
“al | eges coul d be construed as goi ng beyond t he cor porate deci sion”
to prevent Plaintiff pronotional opportunities and force hi mout of

his job. See Larnore v. RCP/JAS, Inc., No. CIV.A 97-5330, 1998 W

372647, at *4 (E.D. Pa. May 19, 1998). Accordingly, the notion to

dism ss the 8 1985 claimis denied in this respect.

2. Actionable Underlying Cause of Action

Def endants next argue that the Plaintiff failed to
identify the underlying | aw upon which his § 1985 conspiracy claim
is based. “Section 1985(3) provides no substantive rights in

itself; it merely provides a renmedy for violation of the rights it

designates.” Geat Am Fed. Sav. & lLoan Assoc. Vv. Novotny, 442
U S. 366, 372 (1979). In order to state a § 1985 claim therefore,
a plaintiff nmust identify the requisite underlying |law, privilege,

or inmmunity which he or she has been deprived. See WIllians v.

GCeneral Mdtors Acceptance Corp., No. ClV.A 89-6661, 1990 W. 79405,

at *2 (E.D. Pa. June 8, 1990).

In his conplaint, Plaintiff does not allege any I|aw,
privilege, or inmmunity which he has been deprived. In his response
to the Defendants’ notion, however, he argues that the alleged

conspiracy deprived rights created by 42 U S.C. § 1981. A § 1985



claim may be based upon the deprivation of § 1981 rights. See
Larnore, 1998 W. 372674, at *4.

Despite the Plaintiff’s argunents, the Court nust di sm ss
Counts Il and Il1l. \When deciding a notion to dismss, the Court
Wll dismss the conplaint if it is clear that no relief could be
grant ed under any set of facts that coul d be proved consistent with

the all egations. See H J. Inc., 492 U S. at 249-50. Thus, aside

from any argunents that the Plaintiff nakes concerning what his

conplaint alleges, there are no allegations of deprivation of

rights under 8 1981 in his 8 1985 claim |Indeed, in his 8§ 1985
claim there are no allegations of the deprivation of any rights.

Therefore, the Court nust dismss Count Il, Plaintiff’s
§ 1985 claim The Court nust also dismss Count IIl, Plaintiff’s
8 1986 claim because a § 1986 claimis based upon an actionable §
1985 claim See Rogin, 616 F.2d at 696 (noting that if a plaintiff
cannot set forth a cause of action under 8§ 1985, he or she cannot
set forth a claim under § 1986). However, the Court dism sses
these counts with leave to anend the conplaint to afford the
Plaintiff an opportunity to <correct the above nentioned

defi ci enci es.

B. Title VII daimAgai nst Def endant Jenkins - Count |V

Def endants next contend that Count IV of the conplaint,
Plaintiff’s Title VIl claim should be dismssed as to Defendant

Jenki ns because Title VII does not provide for liability against an
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i ndi vi dual enpl oyee. See Sheridan v. E. 1. du Pont de Nenburs &

CO, 100 F.3d 1061, 1077 (3d Cr. 1996) (en banc), cert. denied,

117 S. C. 2532 (1997). In aletter to the Court dated Cctober 29,
1998, Plaintiff stipulated to the dismssal of Count IV with
respect to Defendant Jenkins. Therefore, the Court grants the
Defendants’ notion in this respect and dism sses Count IV as to
Def endant Jenki ns.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. DAVI S . aVIL ACTI ON
V.

GENERAL ACCI DENT | NSURANCE COVPANY :
OF AMERI CA and W LLI AM JENKI NS : NO 98-4736

ORDER

AND NOW this 11th day of February, 1999, upon
consi deration of the Defendants General Accident |nsurance Conpany
of America and WIlliam Jenkins’ Mtion to Dismss (Docket No. 7),
| T I'S HEREBY ORDERED t hat the Defendants’ notion is GRANTED.

| T IS FURTHER ORDERED THAT:

(1) Count Il and 11l of Plaintiff’s conplaint are
Dl SM SSED W TH LEAVE TO AMEND THE COWVPLAI NT;

(2) Plaintiff SHALL have twenty (20) days fromthe date
of this Order to file an anended conplaint correcting the above
ment i oned deficiencies; and

(3) Count IV of Plaintiff’s conplaint is DISM SSED W TH

PREJUDI CE as to Defendant WII|iam Jenki ns.

BY THE COURT:

HERBERT J. HUTTON, J.



