IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
BRI AN DAVI S : NO. 97- 383-01

MEMORANDUM AND ORDER

HUTTON, J. February 8, 1999

Presently before this Court is Defendant's Anmended Mdtion to
Wthdraw CGuilty Plea or To Strike Unenforceable Term Therefrom
(Docket No. 149), the CGovernnent's response thereto (Docket No.
150), and the Defendant’s reply thereto (Docket No. 151). For the

reasons stated bel ow the Defendant’s Anended Mdtion i s DEN ED.

. BACKGROUND

On July 23, 1998, four days before the schedul ed date of
trial, Brian Davis (“Davis” or “Defendant”) signed a witten plea
agreenent and entered a plea of guilty before this Court (the
"Hearing”). Davis pleaded guilty to having conspired with Al bert
Bai occo, an undercover cooperating witness of the Federal Bureau of
Intelligence (“FBl”), Gaeten Polidoro and Charles MCaffrey to
manuf act ure met hanphet am ne, and possessi on of phenyl -2-propanone

(“P2P") with intent to manufacture methanphetamine.! The Court,

Ypar agraph A of the Guilty Plea Agreenent provides as foll ows:

The Defendant will enter a plea of guilty to Counts 1
through 3 and to Count 5 of the above captioned I|ndictnent,
chargi ng the defendant with conspiracy to manufacture



after a hearing conducted under Rule 11 of the Federal Rules of
Crimnal Procedure, found Davis’'s guilty plea know ng, voluntary,
and supported by a sufficient factual basis, and it accepted his
pl ea. The Defendant now noves to withdraw his guilty plea, or in
the alternative, to have a portion of his guilty plea declared
unenforceable as a matter of |aw

In a pro seletter notion to the Court dated October 22, 1998,
Davis clained that his gquilty plea had been “coerced” by his
attorney, and he sought to withdrawthe plea. On Novenber 5, 1998,
the Governnent filed a response in opposition. The Court appointed
new counsel for Davis and all owed new counsel an extended peri od of
tinme to file an anended notion. On January 11, 1999, the Def endant
filed his Amended WMbotion. The Governnent filed a response in
opposition on January 27, 1999. The Court now considers the

Def endant’ s Anended Mbti on.

nmet hanphetam ne in violation of 21 U S.C. secs. 846 and

841(b) (1) (A (Count 1), attenpt to possess phenyl - 2-propanone

(“P2P"), commonly known as “oil,” with intent to manufacture

nmet hanphetam ne in violation of 21 U S.C. secs 846 and 841

(b)(1) (A (Counts 2 and 3), and crimnal forfeiture pursuant to 21

U S.C. secs. 841, 846, and 853 (Count 5). These charges arise

from defendant’s participation in a conspiracy to purchase

chenmicals to be used in the illegal nanufacture of

nmet hanphet am ne, a Schedule |1 non-narcotic controlled substance

comonly known as “neth” and “speed.”
(Quilty Plea Agreerment | A)

Bei ng an informant of the FBI, Baiocco was not indicted. McCaffrey, like
Davis, pled guilty before this Court to all charges against himpursuant to a
written plea agreement in which he agreed to cooperate with the Governnent.
On July 31, 1998, Gaeten Polidoro was found guilty by a federal jury of
conspiracy to manufacture nethanphetam ne (Count One), and possession of
phenyl - 2- propanone (“P2P’) with intent to manufacture nethanphetam ne (Count
Two), both in violation of 21 U S.C. § 846.
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1. DI SCUSSI ON

A. The GQuilty Plea

1. Standard for Wthdrawing Quilty Pl ea

Rul e 32(e) of the Federal Rules of Crimnal Procedure states
that a district court may all ow a defendant to withdraw his guilty
pl ea before he is sentenced "if the defendant shows any fair and
just reason." Fed. R Cv. P. 32(e). The burden of denonstrating

a “fair and just” reason falls on the defendant, United States v.

| ssac, 141 F.3d 477, 485 (3d Gr. 1998), and is substantial, as the

Suprene Court has recently reaffirnmed, United States v. Hyde, 117

S. C. 1630, 1631 (1997) (“After the defendant has sworn in open
court that he actually commtted the crines, after he has stated
that he is pleading guilty because he is guilty, after the court
has found a factual basis for the plea, and after the court has
explicitly announced that it accepts the plea, [a defendant cannot]
wthdraw his guilty plea sinply on a lark.”). The Advi sory
Commttee, in adding the "fair and just reason" standard to Rule
32(e) in 1983, explained why this cannot be so:

"A@ven the great care with which pleas are taken under
[the] revised Rule 11, there is no reason to view pl eas
so taken as nerely 'tentative,' subject to w thdrawal
bef ore sentence whenever the governnent cannot establish
prej udi ce. "Were withdrawal automatic in every case
where the defendant decided to alter his tactics and
present his theory of the case to the jury, the guilty
plea would becone a nere gesture, a tenporary and
nmeani ngl ess formality reversi bl e at the defendant's whim
In fact, however, a guilty plea is no such trifle, but a
"grave and solem act,” which is "accepted only with care
and di scernnent. """



Advi sory Committee Notes on Fed. R Cim P. 32, 18 U.S.C. App., at

794 (quoting United States v. Barker, 514 F.2d 208, 221 (C. A D.C

1975) (quoting Brady v. United States, 397 U S. 742, 748, 90 S. Ct.

1463, 1468, 25 L.Ed.2d 747 (1970))).

In considering the "circunstances under which wthdrawal of a
guilty plea before inposition of a sentence should be permtted,"”
the Third Grcuit has stated that "notions to withdraw guilty pl eas
before sentencing should be liberally construed in favor of the

accused and shoul d be granted freely." Governnent of Virgin |Islands

v. Berry, 631 F.2d 214, 219 (3d G r. 1980). At the sane tine,
however, the Third Crcuit has consistently recognized that a
crim nal defendant has no absolute right to withdraw a guilty plea
and that a district court's determnation on a notion under the
Rule will be disturbed only if the district court has abused its

discretion. See also United States v. Martinez, 785 F.2d 111, 113

(3d Cir. 1986); United States v. Trott, 779 F.2d 912, 915 (3d G r.

1985); &overnnent of the Virgin Islands v. Berry, 631 F.2d 214,

219-20 (3d Cir. 1980).

The Third Grcuit has held that three factors nust be
consi dered when a district court evaluates a notion to wi thdraw a
guilty plea under the Rule: (1) whether the defendant asserts his
i nnocence; (2) whether the government woul d be prejudiced by his
wi thdrawal ; and (3) the strength of the defendant's reasons to

withdraw the plea. See, e.qg., United States v. Jones, 979 F.2d




317, 318 (3d Gr. 1992); United States v. Huff, 873 F.2d 709, 712

(3d CGr. 1989); Governnent of Virgin Islands v. Berry, 631 F.2d

214, 219-221 (3d Gr. 1980); United States v. Crow ey, 529 F.2d

1066, 1071 (3d Cir.), cert. denied, 425 U. S. 995, 96 S.C. 2209, 48

L. Ed. 2d 820 (1976). |If the defendant succeeds in showing a fair
and just reason for withdrawing his plea, the burden shifts to the
governnent to show that it would be prejudiced by the w thdrawal.
However, the Third Grcuit's has nmade cl ear that "the governnent is
not required to show prejudice when a defendant has shown no
sufficient grounds for permtting wthdrawal of the plea."

Martinez, 785 F.2d at 116. See also United States v. Harris, 44

F.3d 106, 1210-11 (3d Gr. 1995) (citing Martinez).

"A plea is not voluntary or intelligent,” and therefore
unconstitutional, "if the advice given by defense counsel on which
the defendant relied in entering the plea falls belowthe | evel of
reasonabl e conpetence such that the defendant does not receive

ef fecti ve assistance of counsel." United States v. Loughery, 908

F.2d 1014, 1018 (D.C. Gr. 1990). To withdraw a plea on this
basi s, a defendant nust ordinarily satisfy the two-pronged standard

of Strickland v. Wshington, 466 U S. 668, 687 (1984), for

viol ati ons of the Sixth Arendnent guarantee. See Hill v. Lockhart,

474 U.S. 52, 57-60 (1985); United States v. Holland, 117 F.3d 589,

5904 (D.C. Cir. 1997); United States v. Horne, 987 F.2d 833, 835

(D.C. Gir. 1993).



A defendant nust therefore show first, that his counsel's
performance "fell bel owan objective standard of reasonabl eness"” by
identifying specific "acts or om ssions of counsel that are all eged
not to have been the result of reasonabl e professional judgnent."

Strickland, 466 U S. at 687-88. Second, a defendant nust

denonstrate that the deficiencies in his representation were
prejudicial to his defense. |d. at 692. He "nust show that there
is a reasonable probability that, but for counsel's errors, he
woul d not have pleaded guilty and woul d have insisted on going to

trial." HIl, 474 U S. at 59, 106 S.Ct. at 370-71.

2. Defendant’'s d ains

The Defendant clains that his guilty plea nust be w thdrawn
because of the ineffective assistance of counsel, Gy Sciolla
(“Sciolla” or “Trial Counsel”). To support this argunent, the
Def endant essentially nmakes three allegations: (1) Sciolla never
met with himto prepare a defense; (2) Sciolla told him wong
information regarding the range of sentences that he would face;
and (3) Defendant did not want to plead guilty, but he was coerced
by Sciolla. The Defendant concludes that he was denied the
effective assistance of counsel and that he is entitled to an
evidentiary hearing. This Court nust disagree.

Defendant's clains of ineffective assistance of counsel and
coercion of guilty plea goes to the third factor under Jones, e.g.

the strength of the defendant's reasons to withdraw the plea. The

6



Third Grcuit has explained that "[a]t a mnimum a notion to
wi thdraw [a guilty plea] should be granted if the plea was not nade

voluntarily and intelligently." United States v. Nahodil, 36 F. 3d

323, 330 (3d CGr. 1994). The Court finds that the Defendant has
shown no sufficient grounds for permtting withdrawal of the guilty
pl ea. Davis’s reasons for wthdrawing his guilty plea are not
credi ble and are contradi cted by his own sworn statenents. Even if
believed, they do not denonstrate that Davis’'s counsel was
ineffective or his plea involuntary and unintelligent. Moreover,

Davi s never asserts his innocence.

(a) Il nadequate Representation

Davis's first argunment is that Trial counsel's alleged failure
to interview him and to adequately prepare a defense was
ineffective assistance of counsel. Davis failed to raise this
argunent to the Court at the Hearing. Wen this Court took Davis’s
guilty plea, the Court questioned the Defendant as to the quality
of representation he was receiving from Scioll a:

THE COURT: What do you think of M. Sciolla; is he a good
| awyer, is he giving you good advice?

DEFENDANT:  Yes, your honor.
(Tr. of H’'g, Jul. 23, 1998, at 19.) Thus, the instant argunent is
entirely inconsistent with what Davis professed under oath to this
Court during the Hearing.

Mor eover, the pl ea agreenent that Sciolla negotiated for Davis

7



was extrenmely beneficial to him It contained a nunber of
favorabl e stipulations, including an agreenent to a three point
of fense | evel reduction for early acceptance of responsibility and
agreenents not to seek enhancenents for possession of a firearm
(potentially two points) or role in the offense (two, three, or
four points)--reducing Davis's potential exposure from Ilife
i nprisonnment (level forty-three or above) if convicted at trial, to
a recommended range of 188 to 235 nonths (level thirty-five). The
Presentence I nvestigation Report cal cul ates the total offense | evel
as thirty-seven (235 to 293 nonths) because it assesses two points
for possession of a firearm disregarding the governnent’s
stipulation not to seek the enhancenent. Furthernore, the
Governnent agreed to recommend that this sentence run concurrently
with, rather than consecutive to, Davis’'s sentence of forty years
in the Turra case, which was inposed for 1995 offenses involving
mur der and conspiracy to nurder.?

Furthernore, it is unreasonable to believe that, but for Trial
Counsel's alleged error, Davis would not have pleaded guilty and
woul d have insisted on goingto trial. Davis faced the possibility
of life inprisonnent wthout parole, and now faces a consi derably
| esser anmount. This result may be favorably conpared with the fate

of Davis's co-defendant, Gaeten Polidoro, who exercised his right

’Both Davis and Gaeten Polidoro were convicted in United States v. Louis
Turra et al., Crim No. 97-359, of various offenses involving Turra s drug
enterprise, including racketeering, drug conspiracy (Polidoro only), and
conspiring with Turra to murder Merlino.
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to go to trial, was found guilty by a jury after a short
del i beration, and now faces a prospective life sentence on top of
his life sentence in Turra. As was the case wth Polidoro, the
evi dence against Davis was daunting. Assistant United States
Attorney, Abigail R Sinkus, testified that:
| f the case had gone to trial the Governnent woul d
have introduced evidence in the form of testinony by
W t nesses, consensual audio recordings nade by a
cooperating wtness, surveillance photographs, a video
surveillance tape and nunerous pieces of physical
evi dence used during the execution of several search
warrants including drug paraphernalia, enpty bottles
containing chemcals of P2P and nethanphetam ne and
various guns and anmuni tion.
(Tr. of H’g, Jul. 23, 1998, at 20.) In conparison, Sciolla's
advocacy appears extrenely effective, and Davis’s claim of

i neffecti ve assi stance of counsel is basel ess.

(b) Knowi ngly

Davi s’ s second argunent is that he did not knowingly enter his
guilty plea because Trial Counsel failed to advise him on the
maxi mum range of sentencing that he faced. Again, Davis failed to
raise this argunent to the Court at the Hearing. Defendant now
contends that Sciolla failed to tell himthat the worst possible
range of inprisonment that he faced under the guidelines was one-
hundred eighty-eight nonths to two-hundred thirty-five nonths.
Def endant adm ts that during the colloquy, this Court explainedto
hi mthat he faced those sentences. (Def.’s Mem in Support of Am

Mot. at 2, n.2.) The Defendant contends, however, that he “was not
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able to fully appreciate the court’s explanation.” (ld.)

Bef ore accepting the Defendant’s plea, the Court questioned
Davis thoroughly as to whether he understood the range of
sentencing that he faced. The Court engaged the Defendant in the
foll ow ng col | oquy:

THE COURT: Gkay. The next paragraph right below that |’ m going
to read and discuss that with you, also. It reads as follows,
Paragraph B: “The defendant understands, agrees and has had
explained to him by counsel that the maxi num sentence he may
recei ve on each of Counts 1, 2 and 3 pursuant to the guilty plea”
-- turn the page -- “described in Paragraph A supra is life
inprisonment with a mandatory mninmum of ten years inprisonnent

pursuant to 21 U.S.C. Section 841(b), a $12 nillion fine, $4

mllion per count, a $150 speci al assessnent, five years supervi sed
release as well as forfeiture pursuant to Count 5 of the
i ndi ctnment.”

Being rem nded of the statutory maximum M. Davis, do you
still wsh to enter this plea of guilty?

THE DEFENDANT: Yes, your Honor.

THE COURT: What is your understanding, M. Davis. of the
sentencing @i delines and how do they inpact on the ultinmate
sentence that you will receive if | accept your plea of guilty?
And if you want to consult with your attorney prior to respondi ng

to that question I’'ll understand.
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(Di scussion off the record.)

THE DEFENDANT: Yes, your Honor, | understand that the weight
that |’"mpleading guilty to is bound by the guidelines.

THE COURT: GCkay. And what is the range of possible inprisonnent
t hat you woul d be facing under the guidelines if | accept your plea
of guilty this afternoon?

And | want this to be the worst case scenario. | see the
Governnment has the book there.

Do you want to take a nmonent, M. Sciolla?

MR, SCI OLLA: Yes, your honor. | believe it’s -- it cones in at
about 158 nonths. |It's a Level 34 to start with | ess three.

(Di scussion off the record.)

MR SCIOLLA: I'msorry, 38 to start with, it’s 168 nonths, the
t wo.

(Di scussion off the record.)

MR, SCI OLLA: Judge, at crimnal -- if he’s a Cimnal 2 history
category the level is at 38, it would go down to a Level 35 with
three off so it would be 188 nonths to 235 nonths.

There is a question, he does have one prior conviction which
was a recent conviction here in the matter of the United States
versus Turra. the question becones whether or not that counts for
nore than just one prior conviction and whether or not that would
punp the crimnal history category fromone to two. The Gover nnment

contends that it would be placing himin the crimnal history
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Category 2. We m ght suggest to the Court that it would still keep
himin category history of one.

THE COURT: Well, for our purposes at the nmonent | et us discuss
with M. Davis the worst case scenario. And the worst case
scenari o would be the crimnal history category of two, that would
be the 188 to 235 nonths of incarceration.

MR SClI OLLA: Correct.

THE COURT: (kay. Now, M. Davis, do you understand that the
range of inprisonnent, the nonths, the range of 188 to 235 i s what
you' re facing because | do not have the authority to go bel ow the
m ni mum nunber of nonths in the guidelines; has that been expl ai ned
to you? Under normal circunstances | don’t have the authority to
go bel ow t hat.

So that the m nimumyou’ re facing 188 nonths of inprisonnent.
Bei ng rem nded of that, sir, do you still wish to enter this plea
of guilty?

THE DEFENDANT: Yes, your Honor.

(Tr. of H’g, Jul. 23, 1998, at 9-11.)
Moreover, the Court questioned Davis thoroughly as to whether he
had any questions regarding the agreenent to plead guilty:

THE COURT: Is there anything, sir, that | haven't discussed
regarding this agreenment or any part of this procedure that you
have a question about that you d like to discuss now, anything at

all? Is there anything on your mnd, any question you have about
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this proceeding or the guilty plea agreenent that you would Iike to
di scuss; this is your opportunity.

DEFENDANT: No, your honor.
(1d. at 19.) Thus, the Court reaffirnms that the Defendant
under st ood and appreciated the range of sentences that he woul d

f ace.

(c) Voluntariness
Davis's final argunent is that he entered his plea of
guilty because he was “‘ pushed’ into the decision to plead guilty”
by Trial Counsel. Simlarly, Davis failed to raise this argunent
to the Court at the Hearing. Wen this Court took Davis's guilty
pl ea, the Court questioned Davis thoroughly as to whether he had
been coerced or inproperly induced to enter a plea of guilty:

THE COURT: At the tinme you decided to sign this agreenent today
di d anyone say the Court woul d be easy on you at sentencing if you
went al ong with the programand signed and pled guilty, did anybody
make you any sort of prom se |like that?

DEFENDANT: No, sir.

(Tr. of Hr’'g, Jul. 23, 1998, at 14.)

THE COURT: (Ckay. D d anyone suggest to you that you d better
not go to trial because if you |ose the Governnent’s going to be
really hard on you because you will have made them work and prove
your guilt beyond a reasonable doubt to 12 people ... D d anybody

threaten you or coerce you about the Governnent attorneys?
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DEFENDANT:  No, your honor.
(1d. at 15.)

Moreover, as previously noted, the Court questioned Davis
thoroughly as to whether he had any questions regarding the
agreenent to plead guilty:

THE COURT: Is there anything, sir, that | haven't discussed
regarding this agreenent or any part of this procedure that you
have a question about that you' d Iike to discuss now, anything at
all? I's there anything on your m nd, any question you have about
this proceeding or the guilty plea agreenent that you would like to
di scuss; this is your opportunity.

DEFENDANT: No, your honor.

(ld. at 19.) Thus, the Court reaffirnms that the Defendant
voluntarily pleaded guilty.

Based upon the defendant's own unequivocal responses to the
Court when he entered his quilty plea to the offense and his
affirmation that he received “good advice” fromSciolla, the Court
finds that it is overwhelmngly clear that his plea was voluntary
and intelligent. Since the record clearly shows that the def endant
had "fully considered the plea bargain,” and that the plea was
knowi ng and voluntary, the Court finds that the defendant | acks a

valid reason for withdrawing the plea. See e.qg., United States v.

Trott, 779 F.2d 912, 915 (3d Cr. 1985) (denying notion to dismss

a guilty plea where the record showed that the plea was entered
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knowi ngly and voluntarily).

Furthernore, where, as in the instant case, the defendant's
guilty plea is entered knowi ngly and voluntarily, to succeed on a
nmotion to withdraw the plea, the "defendant nust not only reassert
his innocence, but give sufficient reasons why contradictory
positions were taken before the district court and why perm ssion
shoul d be given to withdraw the guilty plea and reclaimthe right

to trial." United States v. Jones, 979 F.2d at 3109. The Court

finds that the def endant has not offered sufficient reasons for why
he now takes the contradictory position before the Court that his
guilty plea was not voluntary and intelligent.

G ven that the defendant has not nade any col orabl e show ng
that thereis a "fair and just" reason to withdraw his guilty plea
under the third Jones factor, and because the defendant has not
asserted his actual innocence under the first Jones factor, the
gover nnent need not show under the second Jones factor that it
woul d be prejudiced if the defendant was permtted to withdraw his

plea. See Martinez, 785 F.2d at 116.

B. The “No Appeal” Provision

1. Defendant’s daim

Davis noves the Court, in the alternative, to enter an order
decl aring unenforceable the provision in his plea agreenent in
whi ch he agreed to waive his appellate and Section 2255 rights in

United States v. Turra. The provision in his plea agreenent that

15



Davi s seeks to decl are unenforceabl e states as foll ows:

Onthis date, the defendant will w thdrawthe Notice
of Appeal filed on his behalf in United States v. Turra,
et al., Ed. Pa. Cim No. 97-359, and hereby
relinquishes his right torenewhis appeal or to file any
additional appeals in United States v. Turra, et al.
E.D. Pa. Crim No. 97-359. The defendant further agrees
that he will not seek collateral relief under 28 U. S.C
sec. 2255 or Federal Rule of Cvil Procedure 60(b) in
connection with the judgnent inposed on him by the
Honorable J. Curtis Joyner in United States v. Turra, et
al., ED Pa. Gim No. 97-359.

(Quilty Plea Agreenent | F.6.)

2. Analysis

Al t hough the Defendant entered into the plea agreenent before
this Court, his waiver relinquished his appellate rights not in
this case but in the Turra case, which was tried before the
Honorable J. Curtis Joyner. Not wi t hstandi ng his waiver, Davis
appeal ed his conviction in that case, and his appeal is currently
docketed in the Court of Appeals (Docket No. 98-1517).
Accordingly, this Court cannot rule on this issue while it is under
consi deration by the Court of Appeals.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
BRI AN DAVI S : NO. 97- 383-01
ORDER
AND NOW this 8th day of February, 1999, upon

consi deration of Defendant's Anended Motionto Wthdraw Guilty Pl ea
or To Strike Unenforceable Term Therefrom (Docket No. 149), the
Governnment' s response thereto (Docket No. 150), and t he Def endant’s
reply thereto (Docket No. 151), IT IS HEREBY ORDERED that

Def endant’ s Anended Mbtion i s DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



