IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCES M BAGDEN : ClVIL ACTI ON
V.

THE EQUI TABLE LI FE ASSURANCE :
SOCI ETY OF THE UNI TED STATES : NO 99-CV-66

MEMORANDUM

Ludwi g, J. February 5, 1999

Def endant Equitabl e Life Assurance Society of the United
States noves to dismss Counts Il through VII of the conplaint.
Fed. R Gv. P. 12(b)(6).* Jurisdictionis diversity. 28 U.S.C
§ 1332. The notion will be granted in part and denied in part.

This action is for paynent benefits alleged to be due
under a disability insurance policy issued on Novenber 14, 1990.
In April 1995, plaintiff began to receive paynents for disability.
In October 1998, these were term nated based on an independent
nmedi cal exam perforned for defendant. The conplaint asserts
breaches of contract, of the duty of good faith, and of fiduciary
duty, fraud, violation of the Unfair Insurance Practices Act, bad
faith, and violation of the Unfair Trade Practices and Consuner
Protection Law.

The notion to dismss will be ruled on as foll ows:

! Under Rule 12(b)(6), the allegations of the conplaint
are accepted as true, all reasonable inferences are drawn in the
I ight nost favorable tothe plaintiff, and dism ssal is appropriate
only if it appears that plaintiff could prove no set of facts that
would entitle her to relief. See Winer v. Quaker QGats Co., 129
F.3d 310, 315 (3d Gr. 1997).




1. Breach of the duty of good faith and breach of

fiduciary duty (Counts Il and Ill) —Granted. “There i s no conmpn

law private renmedy for bad faith conduct” in Pennsylvania.

Polselli v. Nationwide Mut. Fire Ins. Co., 126 F.3d 524, 530 (3d

Cr. 1997); see also Johnson v. Beane, 541 Pa. 449, 455 n.3, 664

A.2d 96, 99 n.3 (1995) (“[T]lhere is no comon law renmedy in
Pennsyl vania for bad faith on the part of insurers. However, the
Pennsyl vani a Legislature has created a statutory renmedy in 42
Pa.C.S.A. 8§ 8371, which becane effective on July 1, 1990.”

(citation omtted)); Terletsky v. Prudential Property & Cas., 437

Pa. Super. 108, 124, 649 A 2d 680, 688 (1994) (same).’ “The
Pennsyl vani a Suprene Court treats the breach of the contractua
duty of good faith and breach of fiduciary duty synonynously in the

context of insurance cases.” Geater NY. Miut. Ins. Co v. North

River Ins. Co., 872 F. Supp. 1403, 1409 (E.D. Pa. 1995) (citing

Gedeon v. State FarmMiut. Auto. Ins. Co., 410 Pa. 55, 188 A 2d 320,

322 (1963)), aff’'d, 85 F.3d 1088 (3d Gr. 1996).

2. Fraud (Count IV) —Denied.® The conplaint alleges

sufficient facts to support a claim of fraud: “(1) a

m srepresentation; (2) which is material to the transaction at

Plaintiff contends that Jung v. Nationwide Mut. Fire
Ins. Co., 949 F. Supp. 353 (E.D. Pa. 1997) recogni zes the conmobn
| aw remedy for breach of good faith. However, the Pennsyl vani a bad
faith statute —not common | aw —was the basis of the Jung cl aim
See id. at 354-55.

3The notion to strike Count |V for failure to plead fraud
With particularity as required by Rule 9(b) is also denied.
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hand; (3) made falsely, wth knowedge of its falsity or
reckl essness as to whether it is true or false; (4) with the intent
of m sl eading another intorelyingonit; (5) justifiable reliance
on the msrepresentation; and (6) the resulting injury was

proxi mately caused by the reliance.” Gbbs v. Ernst, 538 Pa. 193,

207, 647 A 2d 882, 889 (1994).

3. Breach of the Unfair | nsurance Practices Act (Count

V) — Ganted. There is no private renedy under the Unfair

| nsurance Practices Act. See Sabo v. Metro. Life Ins. Co., 137

F.3d 185, 192 (3d Cir. 1998) (“[T]he U PA does not allow private

causes of action.”); Caplan v. Kaskey, Eichen, Bravernman & Kaskey,
5 F. Supp. 2d 299, 302 (E.D. Pa. 1998) (“It is nowwell established

that the U PA can only be enforced by the state insurance
comm ssioner and not by way of private action.”).

4. Bad faith under section 8371 (Count VI) — Denied

W t hout prejudice. “[T]o recover under a clai mof bad faith [under
section 8371], the plaintiff nust show that the defendant did not
have a reasonabl e basis for denying benefits under the policy and
that defendant knew or recklessly disregarded its Ilack of
reasonabl e basis in denying the claim” Terletsky, 437 Pa. Super.
at 125, 649 A . 2d at 688. Plaintiff contends that benefits were
term nat ed based on an i ndependent nedi cal exam nation. Conpl. 11
12, 15; pl.’ s br. at 8. Although this could be a reasonabl e basis
to deny benefits, the notion will be denied to allow further

factfindi ng.



5. Violation of Unfair Trade Practices and Consuner

Protection Law (Count VII) — Ganted as to the term nati on of

benefits; otherw se, denied. *“In Pennsylvania, only nal feasance,
the inproper performance of a contractual obligation, raises a
cause of action under the Unfair Trade Practices and Consuner
Protection Law, 73 P.S. 8§ 201-1 et seq., and an insurer’s nere
refusal to pay a clai mwhich constitutes nonfeasance, the failure

to performa contractual duty, is not actionable.” Horowitz v.

Federal Kenper Life Assurance, 57 F.3d 300, 307 (3d Cr. 1995).

Al t hough t he essence of plaintiff’'s claimis defendant’s refusal to
pay benefits, the conplaint also alleges that defendant
m srepresented the nature of its contractual obligations and
defrauded plaintiffs. Compl . 1 50. Accordi ngly, defendant’s

notion is granted only as to the term nation of benefits.

Edmund V. Ludw g, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FRANCES M BAGDEN : ClVIL ACTI ON
V. :
THE EQUI TABLE LI FE ASSURANCE :
SOCI ETY OF THE UNI TED STATES : NO. 99- CV-66
ORDER
AND NOW this 5th day of February, 1999, the notion to
di sm ss of defendant Equitable Life Assurance Soci ety of the United
States is granted as to Counts |1, Ill, and V, denied as to Counts
IV and VI, and granted in part and denied in part as to Count VII.
Fed. R Gv. P. 12(b)(6).

A menorandum acconpani es this order.

Edmund V. Ludwi g, J.



