IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

F.P. WOLL & COVPANY : CIVIL ACTI ON

FI FTH AND M TCHELL STREET :
CORPORATI ON, et al. : NO. 96-5973

WALDMAN, J. February 3, 1999

MEMORANDUM

| . Backqgr ound

Plaintiff has asserted cl ai ns agai nst defendants Fifth
and Mtchell Conpany and Fifth and Mtchell Corporation under the
Conpr ehensi ve Environmental Response, Conpensation and Liability
Act (CERCLA), 42 U.S.C. § 9601 et seq., the Pennsylvania
Hazardous Sites C eanup Act (HSCA), 35 P.S. 8 6020.101 et seq.
and the Pennsyl vania Storage Tank and Spill Prevention Act
(STSPA), 35 P.S. 8 6021.101 et seq., as well as comon-|aw cl ai ns
for nuisance, negligence and strict liability in engaging in
abnormal | y dangerous activity. Al of these clains arise from
t he contam nation of a property in Mntgonery County,

Pennsyl vani a purchased by plaintiff fromFi fth and Mtchel
Conpany in 1981. The court has subject matter jurisdiction over
the federal clainms under 28 U.S.C. 8§ 1331 and suppl enent al
jurisdiction over the state clainms pursuant to 28 U S. C

§ 1367(a).



Plaintiff and defendants Fifth and Mtchell Street
Conpany and Fifth and Mtchell Street Corporation (collectively
Fifth and Mtchell) have filed cross-notions for sunmary
j udgnent .

1. Legal Standard

In considering a notion for summary judgnent, a court
det erm nes whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-novant. |1d. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. J.F. Feeser, Inc. v.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

deni ed, 499 U.S. 921 (1991).



Because they "often involve nultiple defendants and

difficult renedial questions,” Amco Gl Co. v. Borden, 889 F. 2d

664, 667 (5th Cr. 1989), use of the summary judgnent procedure
on the issue of liability only is frequently appropriate in

CERCLA cases. See United States v. Alcan Alum num Corp., 990

F.2d 711, 720 (2d Gr. 1993); Anpbco Ol Co., 889 F.2d at 667-68;

American Nat. Bank & Trust Co. of Chicago as Trustee for Illinois
Land Trust No. 120658-01 v. Harcros Chenicals, Inc., 1997 W
281295, *6 (N.D. IIl. May 20, 1997); State ex rel. Howes v. WR

Peele, Sr. Trust, 876 F. Supp. 733 (E.D.N.C. 1995); Chesapeake

and Potomac Tel. Co. v. Peck Iron & Metal Co., 814 F. Supp. 1269,

1274 (E.D. Va. 1992).

To obtain summary judgnent in a CERCLA case, the
plaintiff nust show that there is no triable issue of fact as to
the exi stence of each of the elenents of his prima facie case for
CERCLA liability under 42 U S.C. 8 9607 and as to the
nonexi stence of each of the narrow defenses to CERCLA |iability
set forth in 42 U S.C. 8 9607(b). To secure sunmary judgnent,

t he defendant nust show that there is no triable issue of fact as
to the nonexi stence of at |east one of the elements of the
plaintiff’s prima facie case or as to the exi stence of one of the

8§ 9607(b) defenses. See Artesian Water Co. v. Government of New

Castle County, 659 F. Supp. 1269, 1279 (D. Del. 1987), aff’'d, 851

F.2d 653 (3d Cir. 1988).



I11. Facts

While the parties clearly differ on the conclusions to
be drawn, the pertinent facts for purposes of these notions are
essentially uncontroverted. They are as follow

Plaintiff owns a parcel of real property |ocated at
Fifth Street and Cannon Avenue in Lansdal e Borough, Mbntgonery
County, Pennsylvania. Plaintiff bought this property as an
investnment fromFifth and Mtchell Street Conpany on Septenber 1
1981. Fifth and Mtchell Street Conpany had purchased the
property on Novenber 1, 1980 fromFifth and Mtchell Street
Cor poration which had owned it since 1956.! Before buying the
property, plaintiff conducted a due diligence investigation.
Plaintiff did not then |earn of environnmental contam nation at
the property.

Under a building on this property is a 10,000 gallon
underground fuel oil storage tank which plaintiff sealed in
Septenber 1992. By letter of May 6, 1993, the Pennsyl vani a
Departnent of Environnental Resources (DER) advised plaintiff

that the soil immediately bel ow the storage tank was contam nat ed

! Wil e not altogether clear fromthe record

presented, it appears that Fifth and Mtchell Conpany was a
l[imted partnership in which Fifth and Mtchell Corporation was a
princi pal or managi ng partner. |In any event, these defendants
are jointly represented, have filed joint pleadings and

subm ssions, and appear to have an identity of interests.
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with petroleumand directed plaintiff to correct and mtigate the
cont am nati on

From 1968 to 1975, Fifth and Mtchell |eased a portion
of the property to Met-Pro Corporation. Met-Pro engaged in
manuf acturi ng operations on the property including netal
processing, painting and welding. Persons still working at the
site in 1989 reported that Met-Pro used substantial quantities of
TCE (trichloroethene) which was stored in |large tanks on the
prem ses.

For alnost fifteen years, Fifth and Mtchell |eased a
portion of the property to Eaton Laboratories and its
predecessor, Eaton Chem cal Co. Eaton remained as a tenant of
plaintiff and continued to operate on the property until late
1983. Eaton produced chlorinated sol vents and dry-cl eani ng
chem cals on the property. This process involves the substanti al
use of PCE. In a report for the EPA Black and Veatch docunent ed
the delivery to Eaton of PCE in bulk which was stored at its
buil ding in 55-gallon druns beneath which two floor drains were
| ocat ed.

In July 1993, the United States Environnental
Protection Agency (EPA) notified plaintiff that the property was
| ocated within Area 6 of the North Penn Superfund Site and that
t he operations of prior tenants were suspected of contributing to

the Site’s contam nation. Shortly thereafter, the EPA conducted



tests on the property which showed concentrations of

tetrachl oroethene (PCE) as well as base neutral aromatic
hydrocarbons.? Plaintiff then engaged Environ Corporation to
conduct testing for it on the property. In the sumer of 1993,
plaintiff alerted its insurers, asking that they defend and
indemify it.

Fifth and Mtchell has not produced any expert report
or other evidence refuting plaintiff’s expert’s concl usion that
hazar dous substances were placed and di scharged at the site
during Fifth and Mtchell’s ownership of the property. Plaintiff
contends it is thus entitled to sunmary | udgnent.

Fifth and Mtchell contends that plaintiff’s expert
based his opinions on nere speculation and failed to enpl oy any
scientific nethodology. Fifth and Mtchell argues that because
plaintiff has otherwi se not presented evidence to link Fifth and
Mtchell with the discharge of hazardous wastes, it is entitled
to sunmary j udgnent.

| V. Di scussi on

A CERCLA
To sustain a direct claimunder 42 U S.C. 8§ 9607(a) or
a claimfor contribution under 42 U S.C. § 9613(f), the plaintiff

must show t hat:

2 Tetrachl oroethene is a regulatory synonym for

perchl oroethylene. See 40 CR F. 8§ 302.4 (table).
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(1) a hazardous substance was di sposed of at
a "facility";

(2) there has been a "release or a
"threatened rel ease" of a hazardous substance
fromthe facility into the environnent;

(3) the release or threatened rel ease has
required or will require the expenditure of
"response costs"; and,

(4) the defendant falls within one of four
categories of responsible persons.

See United States v. CDMG Realty Co., 96 F.3d 706, 712 (3d Cr.

1996); Andritz Sprout-Bauer, Inc. v. Beazer East, Inc., 12 F

Supp. 2d 391, 399 (MD. Pa. 1998). |If these elenents are
satisfied, the "responsible persons” will be held |liable for
appropriate response costs regardless of their intent. See CDMG

Realty Co., 96 F.3d at 712.

A responsi bl e person can escape liability under 8§ 9607
only if he establishes that the rel ease or threatened rel ease was

caused solely by one or nore of the follow ng circunstances:

(1) an act of GCod;
(2) an act of war; or,

(3) the act or omssion of a third party

ot her than an enpl oyee or agent of the

def endant, or than one whose act or om ssion
occurs in connection with a contractual

rel ati onship, existing directly or
indirectly, with the defendant.



See 42 U. S.C. §8 9607(b); EMC Corp. v. United States Dept. of

Commerce, 29 F.3d 833, 841 (3d Cr. 1994); Caldwell Trucking PRP

G oup v. Spaulding Conposites Co., 1996 W. 608490, *1 (D.N.J.

Apr. 22, 1996) United States v. Atlas Mnerals and Chem cal s,

Inc., 797 F. Supp. 411, 416 (E. D. Pa. 1992).3

The term "responsi bl e persons” includes "any person who
at the tinme of disposal of any hazardous substance owned or
operated any facility at which such hazardous substances were
di sposed of." See 42 U S.C. 8§ 9607(a)(2). A disposal of a
hazar dous substance occurs when it is discharged, deposited,
i njected, dunped, spilled, |eaked or placed on any |and or water
so that it "may" enter the environnent. See 42 U . S.C. 8§ 6903(3);

CDMG Realty, 96 F.3d at 713. It is the ownership or operation of

a facility "at the tinme of 'disposal,' not at the tine of

'rel ease which is pertinent for purposes of CERCLA liability.
Id. at 715.

A CERCLA plaintiff is not required to link a particular
defendant with a specific release or response cost as the Act

effectively places on a defendant the burden of disproving

3 In § 9613 contribution actions, certain equitable

defenses and limtations on liability are recogni zed which are
not available in direct CERCLA actions under § 9607. See Snith
Land & I nprovenent Corp. v. Celotex Corp., 851 F.2d 86, 89 (3d
Cir. 1988), cert. denied, 488 U S. 1029 (1989); Caldwell Trucking
PRP G oup v. Spaulding Conposites Co., Inc., 1996 W. 608490, *1
(D.N.J. Apr. 22, 1996). None of those defenses are inplicated in
the instant notions.




causati on. United States v. Alcan Alum numcorp., 964 F.2d 252,

265 (3d Gr. 1992) ("virtually every court that has considered
this question has held that a CERCLA plaintiff need not establish
a direct causal connection between the defendant's hazardous
substances and the release or the plaintiff's incurrence of

response costs"); PremumPlastics v. LaSalle National Bank, 904

F. Supp. 809, 814-15 (N.D. Ill. 1995) (citing additional cases).
A CERCLA plaintiff "must sinply prove that the defendant's
hazar dous substances were deposited at the site fromwhich there
was a release and that the rel ease caused the incurrence of

response costs."” Alcan Alum num 964 F.2d at 266 (enphasis in

original).
A defendant then has the burden to prove by a
preponderance of the evidence that the rel ease was caused solely

by an unrelated third party. United States v. A & N C eaners and

Launderers, Inc., 854 F. Supp. 229, 239 (S.D.N. Y. 1994). This

effectively results in "inposing liability upon sone individual
def endants who caused no harm but are unable to prove it by a

preponderance of the evidence." 1d. at 241.4

4 CERCLA liability has been characterized as "a

bl ack hole that indiscrimnately devours all who cone near it."

Long Beach Unified School Dist. v. Dorothy B. Godwin California

Living Trust, 32 F.3d 1364, 1366 (9th Cr. 1994) (quoting Jerry

L. Anderson, The Hazardous WAste Land, 13 Va. Envtl. L.J. 1, 6-7
(1993)).




Even a | essor of property who had no control over the
of fending activities of his tenant may be held |iable under

CERCLA. See United States v. Minsanto Co., 858 F.2d 160, 168

(4th Gr. 1988) (under plain |anguage of 8§ 9607(a)(2) "any person
who owned a facility at a tinme when hazardous substances were
deposited there may be held liable for all costs of renoval or

remedi al action"), cert. denied, 490 U S. 1106(1989); d ear Lake

Properties v. Rockwell Intern. Corp., 959 F. Supp. 763, 769 (S.D

Tex. 1997) ("contractual relationship” under CERCLA includes any
"instrunent transferring title or possession” including |ease);

Elf Atochem North Anerica, Inc. v. United States, 868 F. Supp.

707, 709 (E.D. Pa. 1994) ("Under CERCLA even an owner that does
not have any control over the disposal activity is still |iable

for waste disposed at its facilities"); Atlantic R chfield Co. v.

Bl osenski, 847 F. Supp. 1261, 1277 (E.D. Pa. 1994) ("Mere

ownership is enough" for CERCLA liability); United States v. A &

N O eaners and Launderers, Inc., 788 F. Supp. 1317, 1326, 1332-33

(S.D.N Y. 1992) ("It is well-established that a | ease constitutes

a ‘contractual relationship’" under 8 9607(b)(3)); United States

v. Argent Corp., 1984 W 2567, *2 (D.N.M My 4, 1984) (owner -

| essor of property where hazardous substances were di sposed is
subject to CERCLA liability even if owner-Ilessor had no
connection to activities which caused rel ease or threatened

rel ease of hazardous substances); Devel opnents in the Law --
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Toxic Waste Litigation, 99 Harv. L. Rev. 1511, 1515 (1986)

("courts have held that a | andowner nmay be liable [under § 9607]
for a rel ease of hazardous wastes on his |and even though the
di sposal facility is operated by a | essee").

PCE is a "hazardous substance" under CERCLA. See ABB

| ndustrial Systens, Inc., v. Prine Technology, Inc., 120 F. 3d

351, 354 (2d CGir. 1997); Lincoln Properties, Ltd. v. Higqgins,

1993 W 217429, *18 (E.D. Cal. Jan. 21, 1993). It is not
di sputed that the disposition of such a hazardous substance in a
manner whi ch causes property to becone contam nated is a
"rel ease" under CERCLA. See 8§ 9607(22). Fifth and Mtchell does
not suggest that any release of this hazardous substance on the
subj ect property was solely the result of an act of God or an act
of war, and does not argue that plaintiff is equitably barred
fromseeking contribution. If a Fifth and Mtchell tenant
di sposed of a hazardous substance during its ownership of the
subj ect property which was subsequently rel eased, Fifth and
Mtchell may thus be |iable under CERCLA

Plaintiff submtted a report of ERM an environnental
consulting firm The report concludes that it is probabl e that
PCE was di scharged into the environnent on the subject property
both before and after 1978. The report states that historical
docunents revi ewed by ERM show that operations on the subject

property used chlorinated solvents, including PCE and TCE, since

11



before 1968, that Eaton Chem cal and Eaton Laboratories used
"significant quantities of PCE and possibly sone TCE at the
site," and that the presence of these substances in the soil and
groundwater, as revealed by tests at the site, "confirmthat
rel eases occurred on the property."®

ERM revi ewed and consi dered records of the North Penn
Water Authority (NPWA) indicating the presence of PCE and TCE on
the property as early as 1979. ERMrevi ewed and consi dered an
anal ysis of soil sanples in 1988 by TDS Environnental show ng the
presence of PCE and TCE. ERMreviewed and considered its own
report of 1990 showi ng the presence of PCE in the soil and PCE
and TCE in the ground water. ERMreviewed and consi dered the
Bl ack and Veatch report of 1994 for the EPA docunenting Eaton's
use of PCE and show ng PCE on the property.

The ERM report states that in "ERM s experiences,
i ndustrial operations using significant quantities of such
chlorinated solvents frequently rel eased themto the environnent,
particularly in the tine period preceding the 1980's." The
report states that given the nature of the tenants’ operations,
it is "highly likely" that organic chem cals including PCE and

TCE" were released to the environnent before 1981, "probable"

s TCE is trichloroethene, also a hazardous

substance. See 40 CF.R § 302.4 (table).
12



t hat PCE was di scharged by Eaton before and after 1978 and
"probabl e" that TCE was rel eased during Met-Pro's operation.
Fifth and Mtchell argues that the ERMreport is
"devoid of scientific nethodol ogy" and "predi cated upon
conjecture as to the date of an alleged release.” Fifth and
Mtchell contends it is thus entitled to summary judgnent in the
absence of other evidence to show a rel ease of hazardous
subst ances occurred on the property when Fifth and Mtchell owned
it. Fifth and Mtchell appears to m sperceive who is required to
prove what in a CERCLA case. As noted, a CERCLA plaintiff nust
sinply prove that a defendant owned or operated a site when a
hazar dous substance was deposited there and not at the tinme of a

rel ease of such substance. Alcan Al um num 964 F.2d at 266.°

Fifth and Mtchell relies on various state court
decisions to discount the report of plaintiff’s expert. Even as
to clains arising under state |law, however, the adm ssibility of
expert opinion and other evidence in the federal courts is

deternmined by the Federal Rules of Evidence. See Salas by Sal as

v. Wang, 846 F.2d 897, 906 (3d Cir. 1988); 1836 Callowhill Street

v. Johnson Controls, Inc., 819 F. Supp. 460, 462 n.5 (E. D. Pa.

1993); DOio v. West Jersey Health Systenms, 797 F. Supp. 371,

376 (D.N.J. 1992).

6 An HSCA plaintiff simlarly need not prove a
release at the time a defendant owned a contanmi nated site. See
35 P.S. 8§ 6020.701(a).
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Federal Rule of Evidence 702 provides that "if
scientific, technical, or other specialized know edge will assi st
the trier of fact to understand the evidence or to determne a
fact in issue, a witness qualified as an expert by know edge,
skill, experience, training, or education, nmay testify thereto in
the formof an opinion or otherwise." Rule 702 requires that the
expert scientific opinion be based on "nethods and procedures of
sci ence" rather than on "subjective belief or unsupported
specul ation" and requires that the expert have "good grounds" for

his or her belief. See In re Paoli Railroad Yard PCB Litigation,

35 F.3d 717, 742 (3d Cr. 1994), cert. denied, 513 U S. 1190

(1995); Robert Billet Pronotions, Inc. v. IM Cornelius, Inc.

1998 W. 721081, *10 (E.D. Pa. Cct. 14, 1998). See al so Daubert

v. Merrell Dow Pharms., Inc., 509 U S. 579, 592-95 (1993).

Envi ronmental science "is ill-suited to |lead a
factfinder toward definitive answers, dealing as it does in

statistical probabilities.” B.F. Goodrich v. Betkoski, 99 F. 3d

505, 525 (2d Cr. 1996) (citation omtted), cert. denied sub nom

Zollo DrumCo., Inc. v. B.F. &odrich Co., 118 S. C. 2318

(1998). A CERCLA plaintiff "is not required to prove its case
wth scientific certainty.” 1d. at 526. To require a CERCLA
plaintiff’s expert to rely on direct evidence that a defendant

was responsi ble for the disposal of a hazardous substance woul d

14



all ow many potentially responsible parties to evade liability and
defeat CERCLA' s broad renedial goals. |d.

In B.F. Goodrich, the Court held it was not

i nperm ssibly speculative for a plaintiff’s expert to rely on the
type of hazardous substances found in nornmal tire products

al t hough he could not be certain that the tire products di sposed

of by a particular appellee were simlar to normal tire products.

|d. at 524. In State v. Alny Bros., Inc., 1998 W. 57666

(N.D.N. Y. Feb. 4, 1998), the Court held that it was not
i nperm ssi bly specul ative for plaintiff’s expert to opine that
because a defendant’s operations at a site were of the type that
typically explain the presence of the kind of hazardous waste in
question, the defendant was nore likely than not responsible for
simlar environnmental contam nation in the absence of another
explanation. [d. at *10-11

In the instant case, plaintiff’s expert concl udes that
because Fifth and Mtchell’s tenants conducted precisely the sort
of operations that produce the kind of contam nation found on the
subj ect property, and because di sposal of hazardous substances in
a manner causing that kind of contam nation was commonpl ace in

the tenants’ industry at the tinme, the tenants nore likely than

15



not contributed to the rel ease of hazardous substances during the
time Fifth and Mtchell owned the property.’

Absent anot her | ogical explanation, it is not
unreasonabl e to infer disposal of a substance by a party fromits
use of significant quantities of the substance while operating a
| eased facility on a property and evidence of a subsequent
rel ease of that substance at the property. Fifth and M tchel
has presented no evidence to show that its tenants did not
contribute to the rel ease of hazardous substances at the site.

Fifth and Mtchell’s reliance on Snith v. Union Pacific

R Co., 168 F.R D. 626 (N.D. Ill. 1996) is msplaced. In Smth,
the defendant delivered to plaintiff on the | ast perm ssible date
for disclosure of expert reports a report which consisted nerely
of conclusions favorable to the defendant with no supporting

expl anation. |Indeed, the court characterized the report as "a
bad joke." 1d. at 628-29.

The report in the instant case was delivered to Fifth
and Mtchell three weeks before it was due, and defendant never

sought an extension of discovery to depose plaintiff’s expert.

It sets forth the expert's opinions, data he considered and the

! Courts have recogni zed that PCE has been wi dely

used as a dry-cleaning solvent. See State of New York v. Laskins
Arcade Co., 91 F. 3d 353, 355 (2d Gr. 1996); Westfarm Assoc. L.P.

v. Washi ngton Suburban Sanitary Conmin., 66 F.3d 669, 674 (4th
Cir. 1995); Lincoln Properties, Ltd. v. H ggins, 1993 W 217429,
*2 (E.D. Cal. Jan.21, 1993).
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reasons for his opinions in conpliance wwth Fed. R CGv. P.
26(a)(2)(B). There has been no show ng that the expert relied on
data of a type not ordinarily relied on by experts in the field
in formulating opinions or that his nethodol ogy was unscientific.
The expert set forth good grounds for his opinions. His

concl usions are ones which could rationally be reached on the

basis of the underlying studies and data considered. See General

Electric Co. v. Joiner, 118 S. C. 512, 519 (1997); In re Paol

Rail road Yard PCB Litigation, 35 F.3d at 742.

The court cannot conscientiously conclude on the record
presented that no rational factfinder could find by a
preponderance of the evidence that a Fifth and Mtchell tenant
di sposed of hazardous substances which were released into the
envi ronnent on the subject property.

Plaintiff’s notion for summary judgnent will also be
denied. Although plaintiff has presented sufficient evidence to
allow a rational factfinder to conclude that a Fifth and M tchel
tenant di sposed of hazardous substances which were rel eased, the
evi dence does not conpel such a conclusion. One could
conceivably infer fromplaintiff’s failure to detect
contam nation after undertaking a diligent investigation before
its purchase of the property that the contam nants subsequently
found were deposited and di scharged after the sale in 1981.

Al so, the weight ultimately to be accorded the expert's opinions

17



is best left for trial where he will be subject for the first
time to cross-exam nation, where the force of the underlying data
can be better assessed and where the degree of professional
certainty with which he expresses his opinions will be nore
appar ent .

B. HSCA

The HSCA is simlar to but even broader in its reach
than CERCLA and |i ke CERCLA, it provides for a private cause of

action. See Andritz Sprout-Bauer, 12 F. Supp.2d at 407,

Bet hl ehem lron Wrks, Inc. v. Lewis Industries, Inc., 891 F

Supp. 221, 225-26 (E.D. Pa. 1995). To sustain a claimfor
response costs under the HSCA, a plaintiff nust show

(1) Arelease or threatened rel ease,

(2) of a hazardous substance,

(3) froma site, and

(4) that defendant is a responsible person as

defined in subsectlon 701(a) of the HSCA;

i.e., a person who "owns or operates” a site

as defined in HSCA subsection 701(a)(1).

See 35 Pa. C.S. A 8 1620.701(a); Andritz Sprout-Bauer, 12 F

Supp. 2d at 407; Com, Dept. of Environnental Resources v. Bryner,
613 A 2d 43, 45 (Pa. Commw. 1992).

Under the HSCA, the class of "responsible persons”
i ncl udes anyone who owns or operates a site at the tine a

hazar dous substance is placed or located there. See 35 P.S.
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8 6020.701(a); Darbouze v. Chevron Corp., 1998 W. 512941, *10
(E.D. Pa. Aug. 19, 1998). To escape liability, the burden is on
such an owner or operator to prove by a preponderance of the

evi dence that any subsequent rel ease or threatened rel ease of the
subst ance was caused solely by an act of God, an act or war or
the conduct of an unrelated third party. See 35 P.S. 8§

6020. 703(a) & (f). Fifth and Mtchell has presented no such

evi dence. Under the HSCA, "any person in the chain of title is
subject to liability even in the absence of evidence that it
contributed to the current environnental problem"™ Andritz

Sprout - Bauer, 12 F. Supp.2d at 408.

The court cannot conclude fromthe summary judgnent
record that a rational factfinder either nmust or could not find
t hat hazardous substances rel eased on the subject property were
pl aced or |ocated there when it was own by Fifth and Mtchell.
Accordingly, the parties’ notions for summary judgnent as to
plaintiff’s HSCA claimw || al so be deni ed.

C. STSPA

The Storage Tank Act is a public health statute
designed to control the storage of "regul ated substances" in new
and existing storage tanks. Darbouze, 1998 W. 512941 at *11,

Centolanza v. Lehigh Valley Dairies, Inc., 658 A 2d 336, 338 (Pa.

1995). Regul ated substances include petrol eumand fuel oil. See

35 P.S. 8 6021.103. Wen the DER does not enforce the Act, a
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private party may bring an action to recover costs for cleanup
and for any dimnution in property value. Darbouze, 1998 W

512942 at *11:; Centol anza, 658 A . 2d at 338.

A private plaintiff receives the benefit of a
rebuttabl e presunption that "a person who owns or operates an
above ground or underground storage tank shall be |iable, wthout
proof of fault, negligence or causation, for all danmages,
contam nation or pollution within 2,500 feet of the perineter of
the site of a storage tank containing or which contained a
regul at ed substance of the type which caused the danage,
contam nation or pollution.” See 35 P.S. 8 6021.1311(a). The
presunpti on may be overcone with clear and convi nci ng evi dence
that the defendant did not contribute to the danage,
contam nation or pollution. |d.

To sustain its claim plaintiff nust prove, inter alia,

that Fifth and Mtchell is an "owner" or "operator" of the tank
bel ow whi ch contam nation was found in 1993. There is no show ng
or even an allegation that Fifth and Mtchell was an "operator,"
i.e., that it managed, controlled or retained responsibility for
the operation of the fuel tank. See 35 P.S. § 6021.103. Rather,
plaintiff appears to premse its claimon Fifth and Mtchell’s
ownership of the tank as an appurtenance to the property.

For a party to be liable as an "owner" of an

under ground storage tank, however, the party nust have owned a

20



tank hol ding a regul ated substance on or after Novenber 8, 1984
or at a tinme when all regul ated substances were renoved if

renmoval occurred prior to that date. 1d. Fifth and Mtchell did
not own the property on Novenber 8, 1984. Plaintiff did. There
is no evidence to show that all regul ated substances had been
renmoved fromthe tank prior to plaintiff’s purchase of the
property in 1981. The tank was sealed by plaintiff in 1992. it
t hus appears that Fifth and Mtchell is entitled to summary

j udgnment on the record presented on plaintiff’s STSPA cl aim

D. Common- Law d ai ns

Fifth and Mtchell contends that plaintiff’s common | aw
clains are barred by the statute of limtations.
Plaintiff’s common |aw cl ains are subject to a two-year

statute of limtations. See 42 Pa. C.S. A 8 5524; Donbrowski V.

Goul d Electronics, Inc., 954 F. Supp. 1006, 1013 (M D. Pa. 1996);

Qurfein v. Sovereign G oup, 826 F. Supp. 890, 917 (E. D. Pa.

1993); Tri-County Business Canpus Joint Venture v. C ow Corp.

792 F. Supp. 984, 995 & n.10 (E.D. Pa. 1992).

It is uncontroverted that the EPA notified plaintiff in
July 1993 that the agency suspected the operations of forner
tenants contributed to contam nation at the site and that
plaintiff then alerted its insurers, asking themto defend and
indemmify it. EPA contractors conducted testing of the soil and

groundwat er on the subject property in the sumrer of 1993.
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Plaintiff filed its first conplaint in this action well over two
years | ater

Plaintiff argues that under the discovery rule, the
limtations period did not begin until it ascertained the anount
of the environnental danmage and knew what a willing buyer aware
of the environnental problens would pay for the property.
Wthout citing any authority, plaintiff states that the "nere
awar eness of contam nation and resulting property danmage i s not
enough to start the running of the limtations period." Under
plaintiff’s theory, the statute of limtations did not begin to
run until Septenber 1997 when an agreenent of sale for the
subj ect property was signed. Plaintiff m sconstrues the
di scovery rul e.

The tinme to conmmence a tort action begins to run when

an injury is sustained. Bohus v. Beloff, 950 F.2d 919, 924 (3d

Cr. 1991). The statute of |imtations begins to run “as soon as

the right to institute and maintain a suit arises.” Pocono Int’l

Raceway, Inc. v. Pocono Produce, 468 A 2d 468, 471 (Pa. 1983).

Lack of know edge, m stake or m sunderstanding do not toll the
running of the limtations period, even though a party may not

di scover his injury until it is too late to afford a renedy. |d.
For a claimto accrue, the plaintiff need not know the exact
cause of an injury or that he has a | egal cause of action.

Bohus, 950 F.2d at 924-25. A party nust "use all reasonable
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diligence to be properly inforned of the facts and circunstances
upon which a potential right of recovery is based and to
institute suit within the prescribed statutory period." 1d. See

also A, MD. v. Rosen, 621 A 2d 128, 130 (Pa. Super. 1993);

Petri v. Smth, 453 A 2d 342, 346 (Pa. Super. 1982).

The so-called "discovery rule" tolls the running of a
statute of limtations until the plaintiff knows or reasonably
shoul d know that he has sustained an injury caused by anot her
party’s conduct. The statute is tolled only if a person in
plaintiff’s position exercising reasonable diligence would not

have been aware of the salient facts. Baily v. Lewis, 763 F

Supp. 802, 806 (E.D. Pa.), aff’d, 950 F.2d 721 (3d Cir. 1991).
"There are very few facts which cannot be di scovered through the

exerci se of reasonable diligence.” Vernau v. Vic's Market, lnc.

896 F.2d 43, 46 (3d Cr. 1990). See also Uland by and through

Uland v. Merrell-Dow Pharns, Inc., 822 F.2d 1268, 1273 (3d Cr.

1987) .

Once plaintiff is aware of the salient facts, his
failure to investigate or to exercise reasonable diligence in the
investigation will not prevent the statute of |limtations from

running. OBrien v. Eli Lilly & Co., 668 F.2d 704, 710 (3d Gr.

1981). Wien the only reasonabl e conclusion fromthe conpetent
evi dence of record construed nost favorably to the plaintiff is

that the time it took for the plaintiff to file suit was
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unr easonabl e, summary judgnent should be granted. See Carns v.

Yingling, 594 A 2d 337, 340 (Pa. Super. 1991); McCain v.

Mont gonery Hosp., 578 A 2d 970, 974 (Pa. Super. 1990), appeal

deni ed, 592 A. 2d 45 (Pa. 1991).

Plaintiff clearly knew well over two years before
filing its conplaint that forner tenants were suspected by a
responsi bl e governnent agency of contam nating the subject
property. Plaintiff’s duty to investigate was triggered and a
diligent investigation clearly would have reveal ed the
i nformati on about the tenants’ operations and the condition of
the property noted in earlier environnental reports as well as
the report conpleted for the EPA shortly thereafter. Moreover
plaintiff clearly understood it may have been damaged as a result
of the tenants’ conduct by the summer of 1993 when it asked its
insurers to defend and i ndemify it.

That plaintiff had not yet signed an agreenent for the
sale of its property does not obviate the fact it knew the
property was contam nated and that the val ue had thus been
di m ni shed in a manner which could be professionally assessed. A
cl aimaccrues when the plaintiff is damaged, not when the anount

or extent of damages is determned. Liberty Bank v. Ruder, 587

A . 2d 761, 765 (Pa. Super. 1991); Pashak v. Barish, 450 A 2d 67,

69 (Pa. Super. 1982). That a plaintiff does not know the precise

extent of his injury will not stop the running of the limtations
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period. Sterling v. St. Mchael’s School, 600 A 2d 64, 65 (Pa.

Super.), appeal denied, 670 A 2d 142 (Pa. 1995); Bradley v.

Ragheb, 633 A 2d 192, 196 (Pa. Super. 1993), appeal denied, 658

A 2d 791 (Pa. 1994). "Once any damages are known, the statute

begins to run." Mnzi v. HK Porter Co., 587 A 2d 778, 779-80

(Pa. Super. 1991), appeal denied, 607 A 2d 254 (Pa. 1992).

"[Alny ascertainable injury triggers the statute.” 1d. at 781

To accept that the statute of limtations did not begin
to run until plaintiff signed an agreenent of sale could
effectively enable simlarly situated parties to forestall the
running of the statute of limtations indefinitely.

I nsofar as plaintiff has suggested that the rel ease of

t he hazardous substances was a "continuing trespass,"” the court
rejects that argunent for the reasons cogently set forth in

Donbrowski v. Gould Electronics, 954 F. Supp. 1006 (M D. Pa.

1996). Contam nation effects a permanent change in the condition
of the affected property and thus constitutes a permanent, not
continuing, trespass. |d. at 1013. The statute of |limtations
runs fromthe tine contam nation first occurs or reasonably

shoul d have been di scover ed. | d. See al so Tri-County Busi ness

Canpus Joint Venture, 792 F. Supp. at 996 (depositing of

hazar dous substances at property prior to conveyance to plaintiff

does not constitute continuing trespass).
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Plaintiff’s reliance on 42 U S.C. 8§ 9658 is also
unavailing. Section 9658 provides a "federally required
comencenent date" for state |law actions for damages from
exposure to hazardous substances which applies if the otherw se
applicable state statute of [imtations provides an earlier

comrencenent date. See Tucker v. Southern Wod Pi ednont Co., 28

F.3d 1089, 1091 (11th Gr. 1994). The federal comrencenent date
is "the date the plaintiff knew (or reasonably should have known)
that the personal injury or property danages referred to in [§
9658(a)(1)] were caused or contributed to by the hazardous

subst ance or pollutant or contam nant concerned.”" See 42 U S. C

8 9658(b)(4)(A). Since this standard produces the sane result as
t he Pennsyl vani a di scovery rule, "the limtations period for
plaintiff’s common law tort clainms is identical, regardl ess of
whet her Pennsylvania or CERCLA limtations lawis applied.” Tri-

County Business Canpus Joint Venture, 792 F. Supp. at 995 n. 11

See also Merry v. Westinghouse Electric Corp., 684 F. Supp. 852,

855 (M D. Pa. 1988).

V. Concl usi on

For the foregoing reasons, the parties’ cross-notions

for summary judgnent as to plaintiff’s CERCLA and HSCA cl ai ns

will be denied and Fifth and Mtchell’s notion for summary
judgnment on plaintiff’s STSPA and comon-law clainms will be
granted. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

F.P. WOLL & COVPANY : CIVIL ACTI ON
V.

FI FTH AND M TCHELL STREET :
CORPORATI ON, et al. : NO. 96-5973

ORDER

AND NOW this day of February, 1999, upon
consideration of plaintiff’s Mdtion for Summary Judgnent (Doc.
#83) and defendant Fifth and Mtchell’s Mdtion for Sunmary
Judgnent (Doc. #86), consistent with the acconpanyi ng nenorandum
| T I S HEREBY ORDERED that plaintiff’'s Mdtion is DEN ED and
defendant’s Motion is GRANTED as to plaintiff’s Storage Tank Act
and common | aw nui sance, negligence, strict liability and

fraudul ent m srepresentation clains and is ot herw se DENI ED.

BY THE COURT:

JAY C. VALDMAN, J.



