IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LEWS FRAME n DOOR, | NC. : CIVIL ACTI ON
V.

C & C CONSTRUCTI ON & REHAB. :
SPECI ALI ST, | NC. : NO. 98-1281

VEMORANDUM ORDER

Presently before the court is defendant's notion for

t he adm ssion of Joseph S. Caruso, Esquire pro hac vice for the

purposes of litigating this action. Plaintiff opposes the notion
and nmakes three argunments as to why it shoul d be deni ed.

First, plaintiff argues that the notion should be
deni ed because it contains a reference to the wong |ocal rule.
This argunment is petty and frivolous. No court would deny an

ot herwi se appropriate notion to admt an attorney pro hac vice

because of a failure correctly to cite the Local Rule which
aut hori zes such adm ssi on.

Second, plaintiff argues that the notion should be
deni ed because M. Caruso is also a principal of defendant “and
is expected to testify at trial.” Plaintiff offers absolutely no
expl anation regarding which party is expected to call defendant
as a witness or regarding the matters to which he woul d be
expected to testify.

It is true that the courts have held a corporation nust
be represented in court by an attorney and not a director or

officer. See, e.q., Mendenhall v. CGoldsnmith, 59 F.3d 685, 687




n.1 (7th Cr.), cert. denied, 516 U S. 1011 (1995); Sinbraw, Inc.

v. United States, 367 F.2d 373, 374-75 (3d Cr. 1966). These

cases presune that the director or officer is not hinself an

attorney. See, e.q., Reeves v. Queen Gty Transportation, 10 F

Supp. 2d 1181, 1888 (D. Colo. 1998) (reason for rule is to require
corporations to be represented by attorneys who are subject to
court’s general disciplinary power). Corporate counsel who al so
happen to be directors or officers are not precluded from

representing their clients in litigation. See Hertzog, Cal anar

& G eason v. Prudential Ins. Co. of Anerica, 850 F. Supp. 255,

255 (S.D.N. Y. 1994) (corporation may appear through retained
out si de counsel or by in-house counsel on corporate payroll).

If M. Caruso were a material witness for defendant in
this action, he would al nost surely be disqualified as counsel.
See Pa. Rul es of Professional Conduct 3.7. Thus, it nust be
presuned, absent any show ng whatsoever to the contrary, that M.
Caruso’s willingness to proceed as counsel shows he does not
intend to testify. If plaintiff is obliquely inplying it intends
to call M. Caruso as a witness, it has not renotely shown that
any factual information he m ght possess is relevant, non-
privileged, critical to the plaintiff’s preparation of its case

and unavail abl e from any other source. See Boughton v. Cotter

Corp., 65 F.3d 823, 830 n.10 (10th Cir. 1995); Shelton v.

Anerican Mtors Corp., 805 F.2d 1323, 1327 (8th Cr. 1986);




Dunkin’ Donuts, Inc. v. Mandorico, 181 F.R D. 208, 210 (D.P.R

1998); Jones v. Bd. of Police Conm ssioners, 176 F.R D. 625, 626

(WD. M. 1997); Caterpillar Inc. v. Friedemann, 164 F.R D. 76,

78 (D. O. 1995); EEOC v. HBE Corp., 157 F.R D. 465, 466 (E. D

Mb. 1994).

Third, plaintiff argues the notion should be denied
because the attorney who noved M. Caruso’s adm ssion is not
counsel of record in this action. He need not be. See L. R
Cv. P. 83.5.2. Attorneys appearing by | eave of court need
merely “have as associ ate counsel of record a nenber of the bar
of this Court upon whom all pleadings, notions, notices and ot her
papers can be served.” The Rule does not require that the
associ ate counsel nmust nake the notion for adm ssion pro hac

vice. Moreover, it appears that M. Caruso works with Charles W

W ggi nton, Esqg., |ocal associate counsel of record in this case

ACCORDI NG&Y, this day of February, 1999, upon
consi deration of defendant’s Mtion For Adm ssion Pro Hac Vice
(Doc. #5) and plaintiff’s response thereto, I T | S HEREBY ORDERED
that said Mdtion is GRANTED and Joseph S. Caruso, Esqg. is

admtted pro hac vice for the purposes of litigating this action.

BY THE COURT:

JAY C. VALDMAN, J.



