IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAWN VAVRO . CVIL ACTI ON

VS.
NO. 97-7579

GEM NI FOOD MARKETS,
INC., t/a SHOP RI TE and
WAKEFERN FOOD CORP. ,
t/a SHOP RI TE and :
UNI TED FOOD & COMVIVERCI AL :
WORKERS LOCAL 1776 :

VEMORANDUM AND ORDER

JOYNER, J. January , 1999

Def endants, Gem ni Food Markets, Inc. and Wakefern Food
Corp., both doing business as Shop Rite and the United Food &
Commer ci al Wbrkers Local 1776, now nove for the entry of sunmmary
judgnment in their favor as a matter of law on all of the
plaintiff’s clains against themin this “hybrid” action brought
under the Labor Managenent Rel ations Act, 29 U S.C. 8185. For
t he reasons which foll ow, Defendants’ notions shall be granted.

Fact ual Backar ound

On Novenber 11, 1996, the plaintiff Dawn Vavro was notified
that she was being transferred out of her position as scanning
coordi nator at the Bethlehem PA Shop Rite and placed into the
position of cashier. M. Vavro, who began working for Shop Rite
in 1971, had held her scanning coordi nator position for

approxi mately eight years prior to her denotion. Plaintiff filed



a grievance through her union representative and, after
undergoi ng sone re-training for the cashier’s position with one
of the senior cashiers in the Bethl ehem store and with the
scanni ng coordi nator at the Shop Rite store in Witehall, PA.,
she was returned to her job as scanning coordinator in Bethlehem
some two weeks |ater

Prior to her re-training at the Whitehall Shop Rite,
Plaintiff had not previously electronically scanned “Price Plus”
tags in the Bethlehem store. Follow ng her re-training and since
she had been directed by the stores’ owner to follow the sane
procedures in Bethlehemas they followed in Witehall, M. Vavro
began el ectronically scanning price plus tags before the
Bet hl ehem store opened on Sunday nornings to check for accuracy.
In so doing, the “Catalina Coupon” machine attached to the
regi ster used for scanning would generate a nunber of Catalina
coupons. ’

On Decenber 23, 1996, Ms. Vavro used some $9.00 worth of the
catal i na coupons generated during a Sunday norning test scan in
purchasing itens for herself. On Decenber 27, 1996, Plaintiff

was termnated for violating the store’s catalina coupon policy

! “cCatalina” coupons are the red and white coupons which
are generated at the point of purchase and printed along with a
customer’s grocery receipt offering discounts on future
purchases. Under the 1997 | BM 4690 Cashier’s Traini ng Manual ,
all catalina coupons are to be given to the custoner whose order
generated them Any catalina coupons which a custonmer does not
want or does not take are to be destroyed and no catalina coupons
are to be taken by an enpl oyee unless they are generated by that
enpl oyee’ s own order.



whi ch essentially treated enpl oyees who used catal i na coupons not
generated through their own orders as having stolen property from
the store. Plaintiff filed another grievance through the

def endant union. JimHunt, the plaintiff’s union representative,
i nvestigated the circunstances underlying plaintiff’s

term nation, interviewed other store enpl oyees who plaintiff

al | eged had al so viol ated and/ or knew of other violations of the
catal i na coupon policy and reviewed the matter with the union’s

i n-house counsel. The union eventually decided that the

gri evance should not proceed to arbitration as it would have
little, if any, chance of success. Plaintiff was notified of the
union’s decision in witing fromboth Representative Hunt and
Local President Wendall Young, via letters dated July 21, 1997
and Septenber 4, 1997, respectively. Although M. Young s letter
advi sed Ms. Vavro that she could appeal the Local’s decision to

t he Executive Board, no such appeal was ever filed. Plaintiff
instead filed this “hybrid” action under Section 301 of the Labor
Managenent Rel ations Act, 28 U S. C. 8185 agai nst her forner

enpl oyer for termnating her in violation of the Collective
Bar gai ni ng Agreenent which it had with Local 1776 and agai nst the
union itself for its alleged breach of its duty to fairly
represent her. Defendants now nove for the entry of summary
judgnent in their favor on all of the clains set forth against
themin the plaintiff’s conpl aint.

Sunmmary Judgnent St andar ds

The standards for determ ning whether summary judgnent is
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properly entered in cases pending before the district courts are
governed by Fed. R G v.P. 56. Subsection (c) of that rule states,
in pertinent part,

... The judgnent sought shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits,
if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
a judgnent as a matter of law. A summary judgnent,
interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine

i ssue as to the anount of damages.

In this way, a notion for sunmary judgnent requires the court to
| ook beyond the bare allegations of the pleadings to determne if

t hey have sufficient factual support to warrant their consider-

ation at trial. Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d

1287 (D.C. Cir. 1988), cert. denied, 488 U S. 825, 109 S. Q. 75,

102 L.Ed.2d 51 (1988). See Also: Aries Realty, Inc. v. AGS
Col unbi a Associates, 751 F. Supp. 444 (S.D. N Y. 1990).

As a general rule, the party seeking summary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and ad-

m ssions on file, together with the affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). In considering a sumary judgnment notion,
the court nust viewthe facts in the Iight nost favorable to the

party opposing the notion and all reasonable inferences fromthe



facts must be drawn in favor of that party as well. US. V.

Kensi ngt on Hospital, 760 F. Supp. 1120 (E.D. Pa. 1991); Schill achi

v. Flying Dutchman Motorcycle Qub, 751 F.Supp. 1169 (E.D. Pa.
1990) .

When, however, "a notion for summary judgnent is nmade and
supported [by affidavits or otherw se], an adverse party nmay not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts showng that there is a genuine issue for trial.
| f the adverse party does not so respond, summary judgnent, if
appropriate may be entered against [it]." Fed.R Cv.P. 56(e).

A material fact has been defined as one which m ght affect
t he outcone of the suit under relevant substantive |aw. Boyki n

v. Bl oonsburg University of Pennsylvania, 893 F. Supp. 378, 393

(MD.Pa. 1995) citing Anderson v. Liberty Lobby, Inc., 477 U S

242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute about a
material fact is "genuine" if "the evidence is such that a
reasonable jury could return a verdict for the non-noving party."

Id., citing Anderson, 477 U.S. at 248, 106 S.C. at 2510.

Di scussi on

1. Propriety of Plaintiff’s D scharge

Def endants nove for the entry of judgnment in their favor as
a matter of law on the grounds that there is no evidence that

Plaintiff was termnated in violation of the Coll ective
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Bar gai ni ng Agreenent or that the union breached its duty of fair
representati on and because Plaintiff’s lawsuit is barred due to
her failure to exhaust her available internal union renedies and
to file suit within the limtations period.
Section 301(a) of the Labor Managenent Rel ations Act, 29
U S. C 8185(a), provides that:
“Is]uits for violation of contracts between an enpl oyer and
a | abor organi zation representing enployees in an industry
affecting commerce as defined in this chapter, or between
any such | abor organi zations, may be brought in any district
court of the United States having jurisdiction of the
parties, w thout respect to the ampbunt in controversy or
w thout regard to the citizenship of the parties.”

See Al so: Local Union No. 1075, United Rubber, Cork, Linoleum and

Pl astic Workers of Anerica, AFL-CIO v. United Rubber, Cork,

Li nol eum and Pl astic Wirkers of Anerica, AFL-CIO, 716 F.2d 182,

184 (3rd Cir. 1983).

Under this section, an enpl oyee who proves that his enpl oyer
vi ol ated the | abor agreenent and his union breached its duty of
fair representation, may be entitled to recover danages from both

t he union and the enployer. Bowen v. United States Posta

Service, 459 U. S. 212, 218, 103 S.Ct. 588, 593, 74 L.Ed.2d 402
(1983); Vaca v. Sipes, 386 U S. 171, 87 S.Ct. 903, 17 L.Ed.2d 842

(1967). Such suits, where an enpl oyee brings concurrent causes
of action against a union and an enpl oyer, are otherw se known as
“hybrid” | awsuits and can enconpass those seeking to vindicate
“uni quely personal” rights of enployees such as wages, hours,

overtime pay and wongful discharge. DelCostello v. Internationa

Br ot herhood of Teansters, 462 U. S. 151, 164-165, 103 S.Ct. 2281,
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2290- 2291, 76 L.Ed.2d 476 (1983); H nes v. Anchor Mdtor Freight,

Inc., 424 U.S. 554, 561, 96 S.Ct. 1048, 1055, 47 L.Ed.2d 231

(1976); Downey v. United Food and Conmercial Wrkers Union Local
1262, 946 F.Supp. 1141, 1152 (D.N.J. 1996).

In this case, the gravanen of plaintiff’s conplaint appears
to be that because ot her enpl oyees used catalina coupons in
violation of and otherwi se violated Shop Rite’'s anti-theft policy
but were not term nated, her term nation violated the collective
bargai ning agreenent in that it was the result of disparate
treatnment. Plaintiff further avers that she was never apprised
of the store’s catalina coupon policy in either her initial
training or in any of the re-training she received in Novenber,
1996.

In this regard and in addition to plaintiff’s own testinony,
both Charles Trinpey, the Bethlehem store nmanager and Mary Ell en
Rudol ph, a cashier at the Bethlehemstore, testified that it was
not unconmon to see catalina coupons |ying around the store’s
aisles and floors and that it would not have been inproper for an
enpl oyee to pick such coupons up and use themthensel ves. (See
Affidavit of Mary Ellen Rudol ph attached to Plaintiff’s Response
to Motion for Summary Judgnent as Exhibit “B”; Deposition of
Charles Trinpey, pp. 45-47, annexed to Defendant Union’s Mdtion
for Summary Judgnent as Exhibit 23). Gven that Article 11 of
the Col | ective Bargai ni ng Agreenent provides that the enpl oyer
has the right to discharge any enpl oyee for “good and sufficient

cause,” we find that this evidence raises a genuine issue of
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material fact as to whether such “good and sufficient cause”
existed to justify plaintiff’s termnation. Accordingly, we nust
exam ne whether Ms. Vavro in fact failed to exhaust her union
remedi es and acted in a tinely fashion and whet her the union

breached its duty to fairly represent her.

2. Bar of Limtations Period

The law is clear that a hybrid suit agai nst an enpl oyer nust
be brought within the six nonth statute of limtations
establ i shed by 810(b) of the LMRA, 29 U S. C. 8160(b).

Del Costello, 462 U S. at 155, 103 S.Ct. at 2285-2286; Wittle v.

Local 641, International Brotherhood of Teansters, 56 F.3d 487,

489 (3rd Cir. 1995); Downey, 946 F.Supp. at 1152. For limtation
of actions, a cause accrues when it is sufficiently ripe that one
can maintain suit onit. Under Third Grcuit precedent, a
limtations period begins to run when a plaintiff knows, or
reasonably shoul d have known, of the acts constituting the

uni on’ s wongdoi ng. Downey, at 1152-1153 citing, inter alia,

Clayton v. International Union, United Auto., Aerospace, and

Agric. I nplement Wirkers of Anerica, 451 U.S. 679, 689-93, 101

S.Ct. 2088, 2095-98, 68 L.Ed.2d 538 (1981), Mklavic v. US. Ar,

Inc., 21 F.3d 551, 556 (3rd Cir. 1994).
Appl ying these principles to this action, Defendants aver
that Ms. Vavro knew or reasonably shoul d have known that the

uni on had determ ned to not pursue her grievance to arbitration



by May 3, 1997 when, sone three days after learning in a

t el ephone conversation with Union Representative Hunt that the
union’ s in-house counsel did not recommend arbitration, she sent
a letter to the UFCW I nternational Union regarding the status of
her grievance and expressed her concern that her discharge woul d
not be arbitrated. Not surprisingly, Plaintiff disputes this and
contends that her cause of action did not begin to accrue until
July 21, 1997 when she received a certified letter from Ji m Hunt
that served to “officially inforni her that the union was

wi t hdrawi ng her case fromthe grievance procedure. Gving the
plaintiff the benefit of the doubt as we nust at the sunmmary

j udgnent stage, we shall accept her argunent for purposes of this
notion and hold that her action is not barred in light of the

fact that it was filed on Decenber 15, 1997.°2

3. Exhausti on of Uni on Renedi es

The Courts have long required that an enpl oyee seeking a
remedy for an alleged breach of the collective bargaining
agreenment between his union and his enployer nust attenpt to
exhaust any exclusive grievance and arbitration procedures
establ i shed by that agreenent before he may nmaintain a suit

agai nst his union or enployer under 8301(a) of the LMRA.

2 |n addition, it may not have been until she received

Local President Wendell Young s letter of Septenber 4, 1997, that
Plaintiff |earned that she could appeal the Local’s decision to
not further pursue her grievance to the Executive Board. W
shall therefore give Plaintiff further deference on this basis,
as well.



Clayton, 451 U.S. at 681, 101 S.C. at 2091, citing, Republic
Steel Corp. v. Mddox, 379 U.S. 650, 652-653, 85 S.Ct. 614, 616,

13 L. Ed.2d 580 (1965) and Hines v. Anchor Mtor Freight, Inc.,

and Vaca v. Sipes, both supra.

There are, however, exceptions to the exhaustion
requirenent. Were an internal union appeal s procedure cannot
result in reactivation of the enpl oyee’ s grievance or an award of
the conplete relief sought in his or her 8301 suit, exhaustion
will not be required with respect to either the suit against the
enpl oyer or the suit against the union. dayton, 451 U S at
685, 101 S.Ct. at 2093. |In applying these standards, the courts
have di scretion to decide whether to require exhaustion of

internal union procedures. Local Union No. 1075, supra., 716

F.2d at 185. In exercising this discretion, the courts should
consider at least the following three factors and thus exhaustion
will not be required where (1) union officials are so hostile to
t he enpl oyee that the enpl oyee could not hope to obtain a fair
hearing on the claim (2) the internal union procedures would be
i nadequate to either reactivate the enpl oyee’'s grievance or to
award the enpl oyee the full relief sought under 8301 of the LMRA
or (3) the exhaustion of internal procedures would be an
unr easonabl e del ay of the enployee’s opportunity to obtain a
judicial hearing on the nerits. 1d., citing dayton, at 689, 101
S.Ct. at 2095; Downey, 946 F.Supp. at 1154.

What’'s nore, to prove a claimagainst a union for breach of

the duty of fair representation, a plaintiff nust denonstrate
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that the union’s actions are either arbitrary, discrimnatory or

in bad faith. Air Line Pilots Association International v.

O Neill, 499 U. S 65, 67, 111 S.C. 1127, 1130, 113 L.Ed.2d 51
(1991); Vaca v. Sipes, 386 U S. 171, 190, 87 S.C. 903, 17

L. Ed. 2d 842 (1967). A union’s actions are arbitrary only if, in
light of the factual and | egal |andscape at the tinme of the
union’s actions, the union’s behavior is so far outside a w de

range of reasonableness as to be irrational. Air Line Pilots

Ass’'n, 111 S.Ct. at 1130. The conduct of a union official in
handl i ng grievances is not deened arbitrary or perfunctory when
it is nerely inept or negligent nor does nere disagreenent about

strategy forma foundation for a 8301 |awsuit. Johnson v. United

Steel workers of Anerica, District 7 Local union No. 2378-B, 843

F. Supp. 944, 946, 948 (M D. Pa. 1994). \Wen an enpl oyee’s
underlying contract claimlacks nerit as a matter of law, the
enpl oyee cannot conplain that the union breached its duty of fair
representation in failing to process the grievance i nasnuch as an
enpl oyee suffers no injury when a union fails to go forward with

a neritless claim Souter v. International Union, United

Aut onobi | e, Aerospace and Aaqgricultural | nplenent Wrkers of

Anerica, Local 72, 993 F.2d 595, 598 (7th G r. 1993). In any

event, to prevail in an action under 8301 agai nst either the

enpl oyer or the union, an enployee nust ordinarily establish both
that the union breached its duty of fair representati on and that
t he enpl oyer breached the collective bargai ni ng agreenent.

Cayton v. International Union, United Autonobile, Aerospace and
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Agricultural I nplement Wrkers of Anerica, 451 U S. 679, 683,

note 4, 101 S. . 2088, 2092, note 4, 68 L.Ed.2d 538 (1981)

citing Hnes v. Anchor Mdttor Freight, Inc., supra. See Also:

United Parcel Service v. Mtchell, 451 U S. 56, 62, 101 S.C

1559, 1564, 67 L.Ed.2d 732 (1981).

In application of all of the foregoing, we note at the
outset that the By-Laws of the UFCWUnion at Article XV set out
the procedure for taking appeals from decisions of the | ocal
uni on regardi ng the handling of grievances. Specifically,

Article XV states:

Section A The Local Union shall have the exclusive
authority to interpret and enforce the coll ective bargai ni ng
contract. In accordance therewith, the Local Union shal

have the exclusive authority to submt grievances to
arbitration, wthdraw grievances, settle and conprom se
grievances and decline to invoke the grievance procedures of
a collective bargaining contract. The President or his or
her designated representative, shall nake the decision as to
whet her a grievance is to be submtted to arbitration.

Section B. Any nmenber who disagrees with the disposition
of his or her grievance by the Local Union President, or the
Presi dent’s designated representative, shall have the right
to appeal the decision to the Local Union Executive Board.
The appeal shall be submtted, in witing, to the office of
the Local Union and shall contain a sinple statenent of the
nature of the grievance and any other matter the nmenber

wi shes to bring to the attention of the Executive Board.

Section C The nenber shall submt the appeal within 15
days fromthe date the nenber is first advised of the Local
Union’s disposition of the nmenber’s grievance.

Section D. The Local Union Executive Board shall

consi der the appeal at the next regular neeting of the
Executive Board. The Executive Board shall treat the appeal
as either a request for a review or a request for

reconsi derati on.

Section E. The Executive Board shall advise the nenber
of its decision within 30 days fromthe date of the neeting.
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There shall be no further appeal fromthe decision of the
Executi ve Board.

Section F. Any menber who does not appeal the Local
Union’s disposition of the nenber’s grievance as provided
above shall be deened to have acquiesced in said

di sposi tion.

This Article, we find, provides a sufficient nethod for
appeal and tinely review of a local union’s decision to not
pursue a grievance to arbitration and shoul d be foll owed wherever
possi bl e. Consequently, we next consider whether (1) the union
officials involved here were so hostile to the plaintiff that she
could not have hoped to obtain a fair hearing on her claim (2)
the internal union procedures were inadequate to either
reactivate the plaintiff’s grievance or to award her the ful
relief sought under 8301 of the LMRA or (3) the exhaustion of
i nternal procedures would unreasonably delay the plaintiff’s
opportunity to obtain a judicial hearing on the nerits.

In so doing, we reiterate our finding that while the
| anguage of the by-laws does not mandate exhaustion, it does
establish a reasonabl e and adequate process for resol ving
di sputes over whether the grievance shoul d have been pursued
further and for potentially affording Plaintiff the relief sought
under 8301(a). As to the second elenent, Plaintiff has provided
no evidence that the union officials were hostile to her or her
case nor do we find any evidence that Plaintiff was treated
unfairly or unjustly by any of the union’s representatives. To
the contrary, we find that Plaintiff’'s case was thoroughly

i nvesti gated, considered and re-considered by Representative
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Hunt, | n-House Counsel, Di norah Matos- Manon, Esquire and Wendel |
Young, the Local President in response to each of Plaintiff’'s
inquiries and requests. That the investigation and eval uation
process took sone nine nonths is attributable to the fact that
each tinme plaintiff gave Representative Hunt additional
information, he re-investigated and re-consulted with the local’s
i n-house counsel .

Third, we can find no evidence that the appeal s process
outlined in the union’s by-laws would unreasonably delay the
plaintiff’'s opportunity to obtain a judicial hearing on the
nmerits. To be sure, under this procedure, an appeal to the
Executive Board is to be filed within fifteen (15) days of the
date on which the Local renders its decision and the Executive
Board is expected to issue its decision either uphol ding or
reversing that decision within thirty (30) days. A period of
forty-five days does not constitute an unreasonable |ength of
time to require a potential litigant to wait before filing suit,
particularly in light of the fact that the Executive Board is to
hear the appeal at the next neeting scheduled follow ng the
appeal s filing. Accordingly, in the exercise of our
di scretion, we conclude that the plaintiff's failure to pursue
her internal union renedies is fatal to this cause of action.

Notw t hstandi ng this finding, however, we additionally note
that there is no evidence of record that the Local’s actions were
arbitrary, discrimnatory or in bad faith. Wile Plaintiff

argues that arbitrariness and bad faith may be inplied fromthe
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union’s treatnent of her case as a “theft” case and fromits
failure to pursue the matter to arbitration, the union has
articul ated cogent reasons for its decision. |Indeed, Plaintiff
does not dispute the union’s explanation that, when first

guesti oned by Store Manager Trinpey as to how she cane to be in
possessi on of the catalina coupons used, she gave several, vastly
di fferent explanations within the span of a few m nutes’ tine.

As Representative Hunt testified, Plaintiff’s behavior led himto
suspect that Plaintiff knew what she was doi ng and based upon his
and Attorney Matos-Manon’s investigation and eval uati on of
Plaintiff’s credibility and that of the statenments of other Shop
Rite enpl oyees, they concluded that there was a strong
probability that they could not win Plaintiff’s grievance at
arbitration. (Exhibits 7, 22, pp. 37-48). Although Ms. Vavro
may not agree with this conclusion, again, a union’s actions wll
be deened arbitrary only if, in light of the factual and | ega

| andscape at the tinme taken, the union’s behavior is so far
outside a w de range of reasonabl eness as to be irrational; nere
di sagreenent about strategy does not forma foundation for a 8301

| awsui t . See: Air Line Pilots Ass’'n, 111 S.Ct. at 1130; Johnson

v. United Steelwrkers of Anerica, District 7 Local Union No.

2378-B, 843 F. Supp. at 946, 948. I nasmuch as the union’s
deci si on was prem sed upon sound, legitimte reasons and there is
no evidence that the union discrimnated against the plaintiff,
we do not find its decision to not pursue the grievance further

to be arbitrary, discrimnatory or in bad faith. Plaintiff’s
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claimthat the union breached its duty of fair representation
necessarily fails, as nust her claimagainst the enpl oyer
entities.

For these reasons, Defendants’ notions for summary judgnent

are granted in accordance with the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DAVWN VAVRO . CIVIL ACTI ON
VS. :
NO. 97-7579
GEM NI FOOD MARKETS,
INC., t/a SHOP RI TE and
WAKEFERN FOOD CORP. ,
t/a SHOP R TE and

UNI TED FOOD & COMVERCI AL
WORKERS LOCAL 1776 :

ORDER

AND NOW this day of January, 1999, upon
consi deration of the Mdtions for Summary Judgnent of Defendants
Gem ni Food Markets, Inc. and Wakefern Food Corp., both trading
as Shop Rite and the United Food & Conmercial Wrkers Local 1776
and Plaintiff’s Responses thereto, it is hereby ORDERED that the
Motions are GRANTED and judgnent is entered in favor of all of
t he defendants and against the plaintiff for the reasons set

forth in the precedi ng Menorandum Qpi ni on.

BY THE COURT:

J. CURTI'S JOYNER, J.

17



