IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN BLEI STEI N, : ClVIL ACTI ON
: NO. 97-6717
Pl ai ntiff,
V.
KENNETH S. APFEL,
Conmi ssi oner, Soci al
Security Adm nistration,

Def endant .
MEMORANDUM
EDUARDO C. ROBRENO, J. JANUARY 27, 1999

This is an appeal froma final decision of the
Conmi ssi oner of the Social Security Adm nistration denying
plaintiff's claimfor disability benefits. Before the Court are
plaintiff's and defendant's cross-notions for summary judgnent,
acconpani ed by a Report and Recommendation of the Magistrate
Judge reconmendi ng that the Court grant defendant’'s notion and
deny plaintiff's nmotion. Plaintiff has objected to the Report
and Recommendation. For the reasons that follow, the Court wll
overrule plaintiff's objections, adopt the Report and
Reconmendati on of the Magi strate Judge, grant defendant's notion
for summary judgnment, and deny plaintiff's notion.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff John Bleistein (“claimant”) brings this
action pursuant to 42 U.S.C. 8 405(g) to review the decision of
t he def endant Comm ssioner of Social Security (“Conm ssioner”)

denying claimant's request for disability insurance benefits



(“DIB”) and suppl enental security incone (“SSI”) under Titles I
and XVI of the Social Security Act (the “Act”), 42 U. S.C. 88 401-
433, 1381-1383(f).

On March 31, 1994, claimant filed his application for
DB and SSI, asserting that he had beconme totally disabled
begi nni ng on Decenber 2, 1993. daimnt avers that he has a
| earning disability and is unable to read or wite. C aimant
all eges that he has a low1.Q and is a functional illiterate,
whi ch prevents himfrom perform ng substantial gai nful enpl oynent
in the national econony. The Conm ssioner denied claimnt's
application for disability benefits at both the initial and
reconsi deration stages. C ainmant requested and was granted an
adm ni strative hearing before an Adm nistrative Law Judge
(“ALJ”). The hearing was held on July 8, 1996, at which
claimant, claimant's sister, who is a psychiatric nurse, and a
vocational expert testified.

On Novenber 25, 1996, the ALJ concl uded that clai mant
retai ned the residual functional capacity to performjobs as a
| aborer that did not require claimant to read or wite. The ALJ
found that since claimant's prior job as a | aborer at U S. Steel
MII did not require reading or witing, claimant could return to
his past rel evant work and was not disabled under the Act.
G ai mant asked the Appeals Council to review the ALJ's deci sion.
On Cctober 6, 1997, the request was denied, thereby rendering the

ALJ's ruling the final decision of the Comm ssioner in this case.



See JesurumyVv. Secretary of U S. Dep't Health & Human Servs., 48

F.3d 114, 116 (3d Gr. 1995).

d ai mant sought review of the Comm ssioner's final
decision in this Court pursuant to 42 U S.C. 8 405(g). In
accordance with the general practice followed in this district,
the parties filed cross-notions for summary judgnment. The Court
then referred the matter to Magistrate Judge Smth for a Report
and Recomrendation. See Local R Cv. P. 72.1(1)(d)(1)(J); see
also 28 U.S.C. 8 636(b)(1)(B). On Cctober 30, 1998, the
Magi strate Judge i ssued a Report and Recommendati on recommendi ng
that (1) claimant's notion for summary judgnent be deni ed, and
(2) the Comm ssioner's notion for sumrary judgnment be granted.
Claimant has filed three objections to the Magi strate Judge's
Report and Recommendation, and it is these three objections that

are currently before the Court.

LEGAL STANDARDS

“Substantial Evidence.”

When reviewi ng a decision of the Conmm ssioner to deny
disability benefits, the Court's role is limted to determ ning
whet her (1) the ALJ applied the proper |egal standard, see
Podedworny v. Harris, 745 F.2d 210, 221 n.8 (3d GCr. 1984) (“CQur

scope of review on matters of lawis plenary.”), and (2) whether
the Conmm ssioner's findings of facts are supported by

“substantial evidence.” Jesurumyv. Secretary of U S. Dep't of

Health & Human Servs., 48 F.3d 114, 117 (3d Gr. 1995) (citing




Brown v. Bowen, 845 F.2d 1211, 1213 (3d Cir. 1988)); see 42

U S.C 8 405(g). Substantial evidence is defined as “'such

rel evant evidence as a reasonable m nd m ght accept as adequate
to support a conclusion.'” Jesurum 48 F.3d at 117 (quoting

Ri chardson v. Perales, 402 U S. 389, 401, 91 S. C. 1420 (1971)).

“I't is less than a preponderance of the evidence, but nore than a

mere scintilla.” [Id. (citing Richardson, 402 U.S. at 401).

The search for substantial evidence “is not nerely a

guantitative exercise.” Kent v. Schweiker, 710 F.2d 110, 114 (3d

Cr. 1983). Rather the “adm nistrative decision should be
acconpani ed by a clear and satisfactory explication of the basis

on which it rests.” Cotter v. Harris, 642 F.2d 700, 704 (3d Cr.

1981), reh'g denied, 650 F.2d 481 (3d Gr. 1981). “A single

pi ece of evidence will not satisfy the substantiality test if the
[ Commi ssioner] ignores, or fails to resolve, a conflict created
by countervailing evidence.” Kent, 710 F.2d at 114.

The Court's review of the Magistrate Judge's ruling is
de novo. See 28 U S.C. 8 636(b). Therefore, the Court *may
accept, reject or nodify, in whole or in part,” the Magistrate
Judge's findings and recommendations. [d. In considering
claimant's objection to the Magi strate Judge's ruling, the Court
has i ndependently reviewed the entire record, including the
Report and Reconmendation, the ALJ's witten decision, the
transcript of the hearing, the hearing exhibits, and rel evant

correspondence.



“Disability” Defined.

To receive DIB and SSI, a claimant nust show that he
suffered froma disability as defined by the Act. Jesurum 48
F.3d at 117. Under the Act, disability is defined as:

[an] inability to engage in any substanti al

gai nful activity by reason of any nedically

det erm nabl e physical or nental inpairnment which
can be expected to result in death or which has

| asted or can be expected to |ast for a continuous
period of not less than 12 nonths . . . . [The

I mpai rment nust be so severe that the claimant] is
not only unable to do his previous work but

cannot, considering his age, education, and work
experience, engage in any other kind of

substantial gainful work which exists in the

nati onal econony .

42 U.S.C. 88 423(d)(1)(A), (d)(2)(A.

The Conmi ssi oner has established a five-step inquiry
for determning if a claimant is eligible for disability benefits
under the Act. To prevail, the claimant nust establish (1) that
he is not engaged in substantial gainful activity and (2) that he

suffers froma severe nedical inpairnent. See Jesurum 48 F.3d

at 117 (citing Bowen v. Yuckert, 482 U S. 137, 140-41, 107 S. C.
2287 (1987)). If the clainmant establishes elenents (1) and (2),
t he Comm ssioner nust then determ ne (3) whether the inpairnent
is equivalent to an inpairment |listed by the Comm ssioner as
creating a presunption of disability. 1d. If it is not, the

cl ai mant bears the burden to show (4) that the inpairnent
prevents the claimant from performng the work that he has
performed in the past. 1d. (citing Bowen, 482 U S. at 141). |If
the claimant satisfies this burden, unless the Conm ssioner can
denonstrate (5) that there are jobs in the national econony that

5



the clai mant can perform the Conm ssioner nust grant the

claimant benefits. [d. (citing Ferguson v. Schweiker, 765 F.2d

31, 37 (3d Gir. 1985)).

ANALYSI S

In this case, the Magistrate Judge found that the ALJ
correctly applied the requisite five-step eval uation, and that
the ALJ's decision to deny benefits was supported by substanti al
evidence. The ALJ's decision to deny benefits to claimnt turned
on the fourth step of the inquiry. The ALJ found that clai mant
possessed the ability to performhis past work as a laborer. In
its Report and Recommendati on, the Magi strate Judge affirmed the
findings of the ALJ, concluding that claimnt's |earning
disability and illiteracy do not denonstrate that claimnt is
di sabl ed under the Act and cannot performhis past work in a
| aborer's position. Caimnt presents three objections to the
Magi strate Judge's Report and Recommendation. The Court finds no
nerit to any of claimant's objections.

Claimant's First Objection.

Cl aimant all eges that the ALJ nmade no explicit findings
regarding the credibility of claimant and claimant's sister, Mary
Jane Bowe, who testified at the adm nistrative hearing.

According to claimant, had the ALJ credited the testinony of
cl ai mant and Ms. Bowe, the ALJ woul d have rightly concl uded t hat

cl ai mant was di sabl ed under the Act.



The Court finds no nmerit to claimant's contention that
the ALJ failed to explicitly credit the testinony of claimnt and
Ms. Bowe. Wile the ALJ's decision nust be “acconpani ed by a
cl ear and satisfactory explication of the basis on which it
rests,” Cotter, 642 F.2d at 704, there is no statutory
requi renent that the ALJ make an explicit credibility finding of
a lay witness. The record reflects that the ALJ specifically
eval uated and gave appropriate weight to the testinony of M.
Bowe, Tr. at 17 (“As indicated by the testinony of his sister,
who is a psychiatric nurse, the claimant has "terrible inpul se
control.'”), notw thstandi ng evidence suggesting that Ms. Bowe's
testimony was not credible. For exanple, Ms. Bowe, who is a
psychi atric nurse, nedically diagnosed cl ai mant as havi ng
“oppositional defiant disorder” or “intermttent explosive
di sorder.” Tr. at 61, 64. However, Ms. Bowe is not an
accept abl e nedi cal source qualified under the Act to nmake nedi cal
di agnoses because she is not a licensed or certified
psychol ogist. See 20 CF. R 8 416.913(a). Mreover, M. Bowe
testified to having very limted contact with claimnt, only
visiting claimant and their nother for five to six hours a day,
twice a nonth, with no tel ephone conversations in between visits.
Tr. at 60. As such, the Court finds that the record reflects
that the ALJ gave Ms. Bowe's testinony the adequate consideration
and credit that was warranted.

Wth regard to claimant's testinony, the Court

concl udes that the ALJ gave due credit and consideration to



claimant's testinony in assessing whether and the extent to which
claimant's learning disability and illiteracy affected his
ability to work. The ALJ clearly factored claimant's nunerous
conplaints of having a learning disability into its determ nation
of claimant's residual functional capacity. Specifically, the
ALJ wrote: “A review of the docunentary evi dence denonstrates
that the claimant has limted intellect, with a full scale I.Q
of 79. He is also functionally illiterate, with readi ng and
spelling abilities at the kindergarten and first grade |evels.”
Tr. at 16. Also, the ALJ noted that claimant's nedically
denonstrabl e inpairnents are “severe.” Tr. at 17. In addition,
the ALJ, in assessing claimant's prior work at U.S. Steel MII,
observed that claimnt underestimated the exertion required of
claimant in his past work. Tr. at 15 (“The claimant identified
his previous work experience as involving sedentary to nmedi um
exertion . . . . This assessnment underestimtes the exertion
according to the testinony of the inpartial vocational expert
[who] classified the claimant's past work at U S. Steel as
i nvol ving unskilled nediumto heavy exertion.”). Gven that the
ALJ eval uat ed, wei ghed, and incorporated claimant's testinony
into its determ nation of claimant's residual functional
capacity, it was not necessary for the ALJ to nmake explicit

credibility findings as to claimant's testinony. See Cotter, 642

F.2d at 704 (“The ALJ has a duty to hear and eval uate al
rel evant evidence in order to determ ne whether an applicant is

entitled to disability benefits.”)



Therefore, the Court concludes that because the ALJ
gave sone credit and appropriate weight to the testinony of
claimant and claimant's sister, Ms. Bowe, and that the ALJ's
credibility determ nations, while not explicitly stated, are
supported by substantial evidence in the record, the Court wll
overrule claimant's first objection to the Magi strate Judge's

Report and Reconmendati on.

Claimant's Second bj ecti on.

Cl ai mant next avers that the ALJ never stated its
explicit reliance upon the report of M. Wayne J. Popowski, the
Conmmi ssi oner's psychol ogi st, to support its finding that claimant
can return to his past work.

In order to conclude that the ALJ's deci sion was
supported by substantial evidence, the record nust reflect that
the ALJ eval uated and wei ghed all the evidence before it. See
Cotter, 642 F.2d at 705. In this case, the record reflects that
the ALJ eval uated and wei ghed the testinony of M. Popowski in
reaching its conclusion that although claimnt suffered froma
severe learning disability, such disability did not “prevent[]
[claimant] from perform ng physical work activity in a routine
and consi stent manner, provided that [claimant] not be required
to read or wite in order to performthe job.” Tr. at 17. The

ALJ stated that its conclusion was guided by “the nedical



evi dence of record,” Tr. at 17, which includes the opinion of M.
Popowski . Mreover, immediately prior to reaching its
conclusion, the ALJ recited the findings of M. Popowski, which
indicated that claimant is “functionally illiterate,” but “was
successful in the work world as a laborer.” Tr. at 16. Further
evi dence that the ALJ gave credit to, evaluated, and wei ghed M.
Popowski's opinion is that the ALJ concurred with M. Popowski's
opinion and specifically rejected the contradictory findings of
clai mant's psychologist, Dr. Craig D. Weiss. Tr. at 17.
Therefore, the record substantially reflects that the ALJ gave
due consideration to the opinion of M. Popowski. Thus, the
Court will overrule claimant's second objection as there is
substantial evidence in the record to show that the ALJ credited
M . Popowski's opinion and that the ALJ's agreenment with M.

Popowski s opinion was justified.

Claimant's Third Obj ecti on.

Claimant's final objection alleges that the ALJ
provi ded no reasonable rationale for rejecting the report of Dr.
Craig D. Wiss, claimant's psychol ogi st, and that such rejection
was based on a m stake of fact. C aimant contends that the
Magi strate Judge erred in not recognizing that the ALJ's
rejection of Dr. Weiss' conclusion that claimant is “unable to
devel op vocationally” because “Dr. Wiss failed to address the
claimant's past ability to function in the conpetitive |abor

market for nore than 13 years, despite his limted intellect” was

10



i nproper as a mstake of fact. Tr. at 17. Cainmant avers that
Dr. Wiss addressed that issue in his report and concl uded t hat
claimant's past work at U. S. Steel MII was not successful.

The Court notes that it is the responsibility of the
ALJ to resolve material conflicts in the evidence, to determ ne
credibility, as well as the relative weights to be given to the

evi dence. Ri chardson v. Perales, 402 U.S. 389, 399, 91 S. C.

1420 (1971); Torres v. Harris, 494 F. Supp. 297, 300 (E. D. Pa.

1980), aff'd, 659 F.2d 1071 (3d Cir. 1981). In this case, the
ALJ concluded that claimant was | earning disabled and
functionally illiterate, but that he retained the residual
functional capacity to performhis past work as a | aborer, so

|l ong as claimant was not required to read or wite. In reaching
its conclusion, the ALJ rejected the contradictory opinion of Dr.
Wei ss as not credible because Dr. Wi ss' opinion that claimant
suffers froma personality disorder, learning disability, and
limted intellect, Tr. at 190-95, 201, which prevents cl ai mant
fromever being gainfully enployed, was not supported by the

evi dence as a whol e.

In reaching its conclusion that claimnt's |earning
disability and limted intellect do not prevent claimant from
returning to his past work as a | aborer with nmediumto heavy
exertion, so long as claimant does not have to read or wite, the
ALJ relied upon several key factors: (1) an opinion from
claimant's treating physician that claimnt does not suffer from

any physical inmpairnments; (2) the fact that claimant's job at

11



US Steel MII was term nated because the plant closed down, and
not because of claimant's Iimted intellect or |earning
disability; and (3) claimant's prior difficulties at U S. Steel
MIIl were a result of clainmant's behavioral problens, such as
having a | ack of control, and not due to claimant's limted
intellect or learning disability. Tr. at 17.

The Court finds that there is substantial evidence to
support the ALJ's rejection of Dr. Wiss' opinion for his failure
to address claimant's ability to function conpetitively in the
| abor market, despite claimant's I[imted intellect. Although Dr.
Wei ss' report discusses difficulties in claimant's work history
as a | aborer, which range fromterm nation and reinstatenent to
witten warnings, Tr. at 190-95, Dr. Weiss' report does not
adequately establish a causal |ink between claimnt's |earning
disability and claimant's disciplinary problens. Caimnt's nost
serious disciplinary incident occurred in 1981 and invol ved
“activat[ing] the air interlock signal wthout perm ssion or
authority which resulted in |ost production and damage to
equi pnent,” for which claimant was term nated, but eventually
reinstated. Tr. at 274. daimant has al so been disciplined for
vi ol ations of plant and work safety rules, such as not wearing
safety gl asses, poor performance, inpermssible riding on a
railroad car, and wal king off the job w thout proper relief. Tr.
at 250-51, 272, 276-78, 280-81, 284-87. However, the evidence in
the record reveals, and the ALJ so found, that such infractions

by claimant were not due to claimant's limted intellect or

12



| earning disability, but rather to claimant's behavi oral

probl enms. Thus, Dr. Weiss' report, in its assessnent of
claimant's vocational ability as a | aborer with mediumto heavy
exertion, fails to attribute claimant's enploynment difficulties
to claimant's conplaints of lowintellect and having a | earning
disability. As claimant's past enploynent as a |aborer only
required nediumto heavy exertion, did not require claimant to
read or wite, claimant did not suffer from any physi cal

i mpai rments, and disciplinary action taken against clainmant did
not result fromclaimant's lowintellect or illiteracy, the ALJ's
decision to reject Dr. Wiss' vocational assessnent of claimant
is supported by substantial evidence in the record. Therefore,
the Court finds that claimant's third objection to the Magistrate

Judge's Report and Reconmendation will be overrul ed.

CONCLUSI ON

The Court concludes that there is substantial evidence
in the record to support the ALJ's denial of disability insurance
benefits and suppl enmental security income to claimant. The ALJ
considered claimant's conplaints of lowintellect and | earning
di sability, and gave appropriate weight to the testinony of
claimant and claimant's sister. Further, the ALJ resolved a
conflict in the record between the conflicting reports of M.
Popowski and Dr. Weiss as to claimant's ability to work in the
conpetitive | abor market as a | aborer wth nmediumto heavy

exertion that did not require claimant to read or wite. In

13



doing so, the ALJ explained its reasons for accepting M.
Popowski's opinion and rejecting Dr. Wiss' opinion by referring
to docunentary and testinonial evidence in the record.

For the reasons state above, the Court adopts the
Report and Reconmendati on of the Magistrate Judge. Plaintiff's
notion for summary judgnent shall be denied. The Conmm ssioner's
nmotion for summary judgnment shall be granted.

An appropriate Order foll ows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN BLEI STEI N, : ClVIL ACTI ON
: NO. 97-6717
Pl ai ntiff,
V.
KENNETH S. APFEL
Conmi ssi oner, Soci al
Security Adm nistration,

Def endant .

ORDER

AND NOW this 27th day of January, 1999, upon
consideration of plaintiff's notion for summary judgnment (doc.
no. 16), defendant's notion for sumrary judgnment (doc. no. 17),
plaintiff's reply brief (doc. no. 20), the Report and
Reconmendati on of the Magistrate Judge (doc. no. 23), plaintiff's
objections thereto (doc. no. 24), and defendant's response to
plaintiff's objections (doc. no. 25), it is hereby ORDERED that:
plaintiff's objections are OVERRULED and the Report and
Reconmendati on of the Magistrate Judge is ADOPTED; It is further
ORDERED t hat defendant's notion for sunmmary judgnment (doc. no.
17) is GRANTED, and plaintiff's notion for summary judgnent (doc.
no. 16) is DEN ED

It is further ORDERED t hat JUDGVENT shall be entered in
favor of defendant and against plaintiff, and the O erk shal

mark this case CLOSED

AND I'T I S SO ORDERED



EDUARDO C. ROBRENG



