IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELE HERZER G.I CKSTEI N : CIVIL ACTI ON
V.
NESHAM NY SCHOOL DI STRICT, et al. NO. 96- 6236

MEMORANDUM AND ORDER

HUTTON, J. January 26, 1999

Presently before the Court are the Mdtion for Sunmary Judgnent
of Defendants Nesham ny School District, Gary Bownan, Harry Jones,
and Bruce Watt (Docket Nos. 41 & 42), Plaintiff Mchele
Gickstein s reply (Docket Nos. 44 & 48), and Defendants sur reply
thereto (Docket No. 49). Also before the Court are Defendant L.
Chri stopher Melley’'s Mdtion for Sunmary Judgnent (Docket No. 40),
Plaintiff Mchele Aickstein's reply (Docket Nos. 45 & 47), and

Defendant’s sur reply thereto (Docket No. 50).

. BACKGROUND

Taken in the light nost favorable to the nonnoving party, the
facts are as follows. In 1986, Defendant Nesham ny School District
(“School District”) hired Plaintiff Mchele Herzer Gickstein s as
a chem stry teacher. At the tinme, Defendant L. Christopher Ml ey
was Chai rperson of the Science Departnment. As Chairperson, Mlley
was “a nenber of the teaching staff . . . assigned curricular and

supervisory responsibilities in a subject field.” Pl.’s Ex. 6.



Melley's responsibilities as Chairperson included: (1) making
cl assroomvisits and working with each staff nmenber to mai ntain and
inprove instruction; (2) recommending to the admnistration
wor kshops and conferences to assist in the developnent of in
service progranms and faculty neetings; and (3) keeping the
principal informed on departnments needs, goals, and personnel
matters. See id.

On Cctober 29, 1989, the Nesham ny Board of School Directors
adopt ed a sexual harassnent policy. Under that policy, enployees
were to imediately refer alleged sexual harassnent incidents to
t he Superintendent or designee. After the adoption of the policy,
Def endant Superintendent Harry Bowran designated the District’s
Director of Human Resources, Defendant Harry Jones, to recei ve and
investigate all reported incidents of alleged sexual harassnent.
Jones wote a series of articles in the enployee newsletter to
publicize the policy. The School District placed this newsletter
in all enployee's paycheck envel ope.

In March 1989, dickstein alleges that Melley began to nake
i nappropriate sexual advances towards her. Mell ey frequently
entered G ickstein s classroomwhen she was al one and cor nered her.
Melley also leered at dickstein and commented to her on her
appear ance. Prior to February 1991, dickstein testified that
Mel ley: (1) commented how a bl ouse hung on her; (2) invaded her

personal space; (3) bunped into her several tines in a stockroom
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resulting in hip to hip contact; (4) |eaned over her back to put
paper into departnent racks; and (5) got close to her and said “I
bet you do everything with a passion.” On February 7, 1991, Mell ey
told Gickstein that the tone of a letter she had witten to a
publ i shi ng conpany sounded |i ke she had PM5. Ml ley wote “PM5” on
the letter.

On or about February 14, 1991, Gickstein reported Melley’s
conduct to the Assistant Principal of Nesham ny H gh School, Joseph
Blair. Blair told Aickstein to report Melley to Bernard Hof f man,
the Deputy Superintendent. Hoffnman suggested that dickstein try
and communi cate better with Melley and perhaps bring Melley sone
carrots or other vegetables for Melley's lunch. Hoffman took no
ot her action other than recommendi ng that she speak with Jones,
Director of Human Resources. Several nonths later, Gickstein
reported Melley’'s conduct to Jones.

In March 1991, dickstein told Jones that: (1) Melley wote
“PME” on her letter; (2) Mlley was “very unprofessional and

1]

unpredictable”; (3) Mlley was “all over her”; (4) Mlley was
derogatory to wonen; and (5) she was afraid of Melley. Jones
responded that “M. Melley would never do those things to you
because he’s ny friend.” Neverthel ess, Jones spoke with Melley who
admtted that he nmade the “PM5" comment. In Cctober 1991, Jones

gave Melley a verbal reprimand, but did not advise dickstein of

this action. Gickstein then reported Mlley's conduct to



Def endant Bruce Watt and Defendant Ronald Daggett, who were
Assi stant Principals of the high school, and Superi ntendent Bowmran.
These supervisors failed to reprimand Mell ey or otherw se resol ve
the situation

Gickstein states that Melley retaliated agai nst her because
she reported himto their supervisors. |In May of 1991, dickstein
testified that Melley cornered her, grabbed her, and forcibly
ki ssed her on the nmouth. Over the next couple of nonths after this
incident, Aickstein stated that Melley: (1) referred to her as a
sissy; (2) told her to stop bitching; and (3) entered her classroom
to discuss a matter involving a fell owteacher and refused to | eave
after being asked to |eave three tines. G ickstein also stated
that Melley assigned her |lower |evel courses and |ower |evel
adm nistrative tasks, including cafeteria duty and study hall
Many of her co-teachers told her to “watch herself.” O her
teachers woul d not be seen with her for fear of getting a “schedul e
like hers.” In June, 1992, Melley allegedly spit on dickstein.

On Cctober 15, 1992, Marlene Steinberg saw A ickstein crying.
St ei nberg, who was the teachers’ union representative, requested
that Jones have another neeting wth dickstein. On QOctober 15,
1992, Jones again nmet with Gickstein. dickstein raised many
issues with Jones including nany of the above incidents.
Aickstein also told Jones that Melley was slamm ng her classroom

door whil e she was teaching. The next day, Cctober 16, 1992, Jones



met with Melley to discuss Gickstein’ s conplaints against him At

the neeting, Melley acknow edged calling Aickstein a sissy but



deni ed the other allegations. Jones then interviewed several other
science teachers to verify Gickstein s conplaints.

On Cctober 27, 1992, Jones discussed his investigation with
several nenbers of the admnistration. Jones stated that he was
going to give Melley a witten reprimnd. On Novenber 4, 1992,
Jones net with Watt, Mlley, and a union representative, George
Schaubhut. Jones advi sed the group of his interviews and i ssued a
witten reprimand on Mell ey for his PM5S comment, sissy comment, and
slamm ng of Aickstein' s door. On Novenber 9, 1992, Jones provided
a witten nenorandum setting forth the results of the
investigation. dickstein told Jones and Schaubhut that her clains
were not conpletely represented by the nenorandum Schaubhut
replied that he was representing Mell ey and not her at the neeting.

In late 1992, dickstein wanted to create a student science
club at the high school. Watt told dickstein that she could
proceed, but that it would not be funded because the high school
funded a maxi mum nunber of clubs. 1n 1994, the high school finally
had an openi ng and funded the cl ub.

On March 5, 1993, dickstein wote Watt and advi sed hi mt hat
she had personal itens stolen for the past few nonths. She al so
advi sed Watt that the heat was turned down in her classroom
A ickstein suspected Melley of these actions. In August 1993,
Aicksteininterviewed for the newly created Lead Teacher position.

The interview panel unani nmously refused to pronote Gickstein to
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the position of Lead Teacher, and pronoted an allegedly Iess
qualified mal e, Robert Kol enda, for that position.

On August 31, 1993, dickstein filed an adm nistrative charge
of discrimnation agai nst the School District with the Pennsyl vani a
Human Relations Comm ssion (“PHRC) and Equal Enpl oynent
Qpportunity Comm ssion (“EEOC’). dickstein alleged age and sex
discrimnation. Wen a fenmale teacher, Maria D Donato, provided
evidence in support of her clains, Aickstein states D Donato was
subjected to retaliation

As aresult of filing her discrimnation charge, Aickstein's
relationship with the School District worsened. On one occasi on,
the local rotary clubinvited Aickstein to speak at their neeting.
Watt, who was at the neeting, said of Gickstein “I see you
brought a belly dancer to us today.” On another occasion, Watt
grabbed A ickstein’s buttocks and put his face in her neck. The
next day he apol ogi zed for the incident. Finally, on yet another
occasion, Watt |learned that the School District received a $1, 000
check from Mam University without indicating to whom it was
di rect ed. Apparently, Gickstein applied for a grant from the
university and had done so the previous year wthout incident.
After calling to confirmthe grant, Watt released the noney to
her .

On June 30, 1993, Melley retired fromthe School District.

Prior to his retirenent and as one of his |ast duties, however



Mell ey passed over dickstein in assigning the class Honors
Chem stry 11. Mel l ey assigned an allegedly less qualified male
teacher, M chael Hoy, to teach the class.

On Novenber 29, 1993, dickstein filed a grievance with her
union, the Nesham ny Federation of Teachers ("“Federation”),
chal l enging the School District’'s failure to pronote her to Lead
Teacher. Assistant Superintendent Janes Scanl on, Superintendent
Bowman, and Assi stant Principal Hoffrman revi ewed the grievance and
concl uded there was no violation of that contract. Wen asked to
bring her charges to arbitration, the Federation refused.

On January 26, 1996, the new Science Chairperson, Mry Jane
Crumish, advised dickstein that a student was performng a
science project in the stock room adjacent to her classroom
A ickstein questioned the placenent of the project given the i npact
on her space to prepare and raised concerns over its safety.
Crumish concluded the experinent was safe. Despite this
conclusion, Aicksteinstill wanted the experinent to be located in
Hoy’' s storage room

Also in late February 1996, the School District denied
A ickstein' s grant proposal. She net with Assistant Superi nt endent
Scanl on to ascertain why it was not funded. Scanlon indicated that
the School District denied her grant because the proposal was
nearly identical to her proposal the previous year. dickstein

contends that the topic was different. dickstein also contends
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t hat her proposal was not considered anonynously as required.



At the end of the school year in 1996, dickstein requested a
one senester sabbatical during the 1996-1997 school \year.
Superintendent Bowran recommended that the School Board of
Directors approve dickstein's request for a sabbatical. On June
14, 1996, the School Board of Directors approved her sabbatical.

A ickstein started the 1996-1997 school year, but went on paid
sick | eave starting on Novenber 12, 1996. On January 17, 1997,
Jones wote Gickstein that her | ast day woul d be January 28, 1997,
at which tinme she woul d begi n her requested sabbatical. On January
29, 1997, Jones received a letter fromdickstein stating the she
resci nded her sabbatical request. Jones responded by letter and
stated that she could not rescind her sabbatical because the second
senester was al ready underway and the School District hired a |l ong-
termsubstitute to fill in for her that senmester. On February 11,
1997, dickstein tendered a letter of resignation.

On June 18, 1996, the EEQOC issued dickstein a R ght to Sue
letter. A ickstein brought the present action on Septenber 12,
1996. Gdickstein charged the Defendants variously wth Sex
Harassnent (Count |) and Sex Discrimnation (Count I1) under Title
VII of the Cvil Rights Act of 1964, as anended, 42 U.S.C. 8§ 2000e-
2000el17 (1994) (“Title VII"), Sex Harassnent (Count |11) and Sex
Di scrimnation (Count 1V) under the Pennsylvania Human Rel ations
Act, 43 Pa. Cons. Stat. Ann. 8 951 (1996) (“PHRA’), Intentional

Infliction of Enptional Distress (Count V), and Sex Discrimnation

-10-



in violation of Title I X of the Education Amendnents Act of 1972
(“Title IX") (Count VI).

On March 26, 1997, Defendants filed a Mdtion to Dism ss and/ or
for Summary Judgnent. On Cctober 15, 1997, this Court granted in
part and denied in part Defendants’ notion. The Court dism ssed
the Nesham ny Board of School Directors as defendants in this

matter. See Jickstein v. Nesham ny Sch. Dist., No. ClV. A 96-6236,

1997 W. 660636, at *5 (Qct. 22, 1997). The Court also dism ssed
the claimfor intentional infliction of enotional distress (Count
V) and the claimunder Title I X (Count VI). See id. at *14, 16.
On July 13, 1998, by stipulation, Plaintiff dismssed Defendants
Bernard Hof fman, Ronald Daggett, James Scanlon, and Mary Jane
Crumish as parties in this matter.

On July 14, 1998, Defendant Melley filed a Motion for Sunmary
Judgnent . Also, on July 14, 1998, Defendants Nesham ny School
District, Gary Bowran, Harry Jones, and Bruce Watt filed a Mtion

for Summary Judgnent. The Court addresses both notions.

1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The

party noving for summary judgnent has the initial burden of show ng
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the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is

one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outweighs that of its opponent. See id. Nonetheless,
a party opposi ng summary judgnent nmust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

A. Failure to Include Certain Defendants in PHRC Charqge

Def endants nove for summary judgnent because several of the
Def endants were not naned in Plaintiff’s admnistrative charge.

One of the goals behind the adm nistrative procedures in both Title
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VIl and the PHRA is to encourage a nore informal process of
conciliation before allowmng the matter to proceed to litigation.

See Dreisbach v. Cummins Diesel Engines, Inc., 848 F. Supp. 593,

505 (E.D. Pa. 1994). Therefore, both Title VII and the PHRA
require the conplainant to nane in his or her adm nistrative charge
all persons alleged to have commtted acts of discrimnation, so
they may be included in informal proceedings. See 42 U S. C 8
2000e-5(f) (1) (1994); 43 Pa. Cons. Stat. Ann. 8 959 (Purdon Supp.
1996) . To add teeth to this rule, Title WVII inposes a
jurisdictional requirenent that permts a conplainant to bring a
subsequent civil action only “against the respondent nanmed in the

charge.” 42 U . S.C. 8§ 2000e-5(f)(1); see Dreisbach, 848 F. Supp. at

596-97. The PHRA cont ai ns no anal ogous | anguage. See 43 Pa. Cons.
Stat. Ann. 8§ 959.
Federal courts have uniformy held that the PHRA should be

interpreted consistently with Title VII. See dark v. Commpnweal th

of Pennsylvania, 885 F. Supp. 694, 714 (E. D. Pa. 1995). Bot h

parties have presented their argunents wunder federal |aw
Therefore, the Court wll apply decisions under Title VII in
resol ving this PHRA questi on.

The Third Circuit has found that Title VII nust be construed
liberally to prevent its jurisdictional requirenments fromthwarting
the statute’s substantive policies. Therefore, courts relax Title

VII's jurisdictional requirenents--and necessarily the PHRA s as

- 13-



wel | --where a plaintiff has named t he subsequent defendants in the

body of the adm nistrative charge. See Kinally v. Bell of Pa., 748

F. Supp. 1136, 1140 (E.D. Pa. 1990) (permtting suit against

parties named i n adm ni strative charge); see al so Drei sbhach, 848 F.

Supp. at 596-97 (di stinguishing Kinally where individual defendants
were not nanmed in charge). Nam ng the defendants in the charge
ensures that they wll know of and participate in the PHRC
proceedi ngs, and gives them an opportunity to resolve nmatters
informally, without further litigation.

In addition, the Third Grcuit “enunerated four factors that
shoul d be considered in determ ning whether the district court had

jurisdiction under Title VII.” dus v. GC Mirphy Co., 629 F.2d

248, 251 (3d Cr. 1980), vacated on other grounds, 451 U S. 935

(1981). The four factors are: (1) whether the role of the unnaned
party could, through reasonable effort by the conplainant, be
ascertained at the tinme of the filing of the EECC conplaint; (2)
whet her, under the circunstances, the interests of a naned party
are so simlar to the unnaned party that for purposes of obtaining
voluntary conciliation and conpliance it would be unnecessary to
i ncl ude the unnanmed party in the EEOCC proceedi ngs; (3) whether its
absence fromthe EEOC proceedings resulted in actual prejudice to
the interests of the unnamed party; and (4) whether the unnaned
party has in sonme way represented to the conplainant that its

relationship with the conplainant is to be through the named party.
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See id.
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In the present case, dickstein named only the Nesham ny
School District as a respondent in her August 31, 1993 PHRC
conpl ai nt. However, in the body of the conplaint, she cited
conduct by Defendants Melley and Jones. Therefore, the Court
denies summary judgnent on dickstein’s clains against these

Def endants. See Kinally, 748 F. Supp. at 1140.

The PHRC charge did not nention Defendants Watt or Bowmran
These parties were anong dickstein's supervisors during the
rel evant period. Watt was Assistant Principal between 1987-1990,
and has served as Principal since 1990. Bownan has been
Superintendent of the School D strict since 1992. A ickstein
al | eges that these Defendants had actual notice that their conduct
was under PHRC review by service of the PHRC conplaint. She
further all eges that Defendants Watt and Bowran--who she says were
anong those who attended the PHRC conference--had notice of all
clains set forth in the PHRC conplaint. Drawing all inferences in
her favor, the Court finds that dickstein should be permtted to
prove that these Defendants were sufficiently involved in the PHRC
conciliation proceedings to nmake their inclusion in the
adm ni strative charge unnecessary.! Accordingly, the Court finds

that summary judgnent is not proper on this ground.

! This does not precl ude the Defendants from noving for judgnent as a
matter of |aw under Rule 50 of the Federal Rules of Civil Procedure at the
conclusion of Gickstein’'s case, should she fail to offer sufficient evidence
to support a finding of know edge of and participation in the PHRC

pr oceedi ngs.
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B. Plaintiff's Title VII dains Are Not Tine Barred

The Def endants next argue that the Court should grant summary
j udgnent because Plaintiff’s clains are tine-barred. Def endant s
contend that she failed to file her admnistrative charge within
the 300 day period required by 42 U S. C. 8 2000e-5(e) (1994). They
argue that dickstein's requirenent to file her charge was
triggered by certain discrete events of harassnent that she
al l eges, the | atest being when Mell ey allegedly spit on Gickstein
in June, 1992. dickstein filed her charge with the PHRC on August
31, 1993. Therefore, the Defendants argue, her filing was
untinely.

G ickstein, however, does not state a claim of discrete
incidents of harassnent, but of a hostile work environnment and a
continuing pattern of retaliation. See Pl.’s Conpl. at 1Y 39, 40.
She alleges discrimnatory conduct that occurred as recently as
August 20, 1993. See id. at g 25(b). G ickstein alleges
viol ations of a continuing nature, which she may prove persisted

until within 300 days of the filing date. See Wst v. Phil adel phia

Elec. Co., 45 F.3d 744, 754-55 (3d Cir. 1995).

To establish that a claim falls wthin the continuing
violations theory, a plaintiff nmust prove: (1) that at |east one
act occurred withinthe filing period, and (2) “that the harassment

is nore than the occurrence of isolated or sporadic acts of
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intentional discrimnation.” ld. at 755. In maki ng the second
assessnment, the Court mnust consider factors such as:

(i) subject matter-whether the violations constitute

the sane type of discrimnation; (ii) frequency;

and (iii) permanence--whether the nature of the

vi ol ations should trigger the enployee’ s awareness of

the need to assert her rights and whet her the

consequences of the act would continue even in the

absence of a continuing intent to discrimnate.
ld. at 755 n.9. If the plaintiff is able to make out a proof of a
continuing violation, as |long as one event in the sequence occurs
within the statutory period, the plaintiff may offer evidence of,
and recover for, the entire continuing violation. See id. at 755.

Gickstein easily satisfies the requirenent of a present
violation with her allegation that, on August 20, 1993, the School
District refused to appoi nt her Lead Teacher in retaliation for her
cl aims of sexual harassnment. G ickstein also satisfies the second
requi renent: that the alleged violations were all part of the sane
on-going pattern of discrimnation. Al of dickstein's clains
concern either her alleged harassnent by Mlley, or the other

Defendants’ failure to respond to the situation properly or

retaliation for Aickstein’s conplaining about it. See Lesko v.

Cark Publisher Servs., 904 F. Supp. 415, 419-20 (WD. Pa. 1995).

Further, Gickstein all eges that the harassnent has been conti nuous
up to the present. Therefore, the Court is satisfied that
Gickstein alleges sufficient facts to invoke the continuing

violation doctrine, and to support her claimthat she filed her
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adm ni strative charge within the applicable 300 day filing period.
Therefore, the Court finds that sunmary judgnment is not proper in

this respect.

C. Pervasive and Requl ar

In order to recover on a claimfor hostile work environnment
sexual harassnment under Title VII, a plaintiff nust showthat: “(1)
the [plaintiff] suffered intentional discrimnation because of
[her] sex; (2) the discrimnation was pervasive and regular; (3)
the discrimnation detrinmentally affected the plaintiff; (4) the
di scrimnation would detrinentally affect a reasonabl e person of
the same sex in that position; and (5) the exi stence of respondeat

superior liability.” Andrews v. Gty of Phila., 895 F.2d 1469

1482 (3d Cir. 1990) (footnote and citations omtted); see al so West

v. Philadelphia Elec. Co., 45 F.3d 744, 752-54 (3d Gr. 1995).
Def endants contend that the conduct in question was not “pervasive
and regular.” In determning if conduct is pervasive and regul ar,
the totality of circunstances nust be considered, including the
frequency of the conduct, its severity, whether its physically
threatening or humliating or nerely an offensive utterance, and
whether it reasonably interferes wth an enployee’'s work

performance. See Harris v. Forklift Sys., Inc., 510 U S 17, 21

(1993). Moreover, a plaintiff nmust establish that the environnment
was “both objectively and subjectively offensive, one that a

reasonabl e person would find hostile or abusive, and one that the
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victimin fact did perceive to be so.” 1d. at 21-22.

The Plaintiff's evidence is sufficient to raise a genuine
i ssue of material fact regardi ng whet her Def endant Mell ey’ s al | eged
conduct was pervasive and regular. Plaintiff testified that she
was subjected to a nearly daily routine of harassnent from Mel | ey.
These incidents ranged fromsexual |y i nappropri ate behavi or-- such
as forcibly kissing the Plaintiff-- to physically threatening
behavior to the point that Plaintiff feared Melley. |In addition,
t he Plaintiff denonstrated that the chall enged conduct
substantially interfered with her ability to work. Mlley would
i nterrupt her whil e she taught cl asses, refuse to | eave when asked,
and then finally l|leave by slamm ng her classroom door. In
addi tion, nunerous teachers witnessed the Plaintiff crying during
school hours allegedly due to the Melley’ s harassnent. These
i nstances of harassnent were “sufficiently severe or pervasive to
alter the conditions of [the victims] enploynent and create an

abusi ve worki ng environnent.” Meritor Savings Bank, 477 U S. at 67

(internal quotation omtted). Accordingly, the Defendants’ Mdtion

is denied in this respect.

D. Vicarious Liability in the Aftermath of Faragher and Ellerth

Wth regard to the prima facie case of sexual harassnent,
Def endants al so argue that the Plaintiff cannot establish the fifth
el ement: the exi stence of respondeat superior liability. Recently,

the Supreme Court issued two opinions which addressed when an
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enpl oyer may be liable for an enpl oyee’s sexual harassnent. See

Faragher v. Cty of Boca Raton, 118 S. C. 2275 (1998); Burlington

Indus., Inc. v. Ellerth, 118 S. C. 2257 (1998). Def endant s

contend that this Court should grant summary judgnment under the
Suprene Court’s new y adopted franmework for anal yzi ng t he exi stence

of respondeat superior liability.

1. The State of the Law Prior to Faragher/Ellerth

Bef ore the Suprene Court’s decisions in Faragher and Ellerth,
the Third G rcuit held that enployers are not always automatically

liable for sexual harassnment by their enployees. See Bouton v.

BMN 29 F.3d 103, 106 (3d G r. 1994). The Third G rcuit, however,
recogni zed three potential bases in the Restatenent (Second) of
Agency for hol ding enpl oyers |iable for sexual harassnment committed
by their enployees. See id. First, under 8 219(1), enployers are
liable for the torts conmtted by enployees within the scope of
their enploynment. See id. at 107. Scope-of-enploynent liability
is often invoked in quid pro quo cases because a supervisor has
used his or her actual authority over the enployee to gain sexual
favors. See id. This type of liability, however, is inapposite in
hostile environment cases. See id. “[l]n a hostile environnment
case, the harasser is not explicitly raising the mantle of
authority to cloak the plaintiff in an unwel cone atnosphere.” I1d.

Prior to Faragher and Ellerth, the Third Crcuit recognized

two ot her theories through which a plaintiff could hold an enpl oyer
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liable for an enployee’ s sexual harassnent. Under Restatenent 8§
219(2)(b), enployers are liable for their own negligence or
reckl essness. See id. In this context, an enployer is liable for
“negligent failure to discipline or fire, or failure to take
remedi al action upon notice of harassnent.” |1d. Finally, under 8§
219(2)(d), enployers are liable if the harassing enpl oyee “relied
upon apparent authority or was aided by the agency relationship.”

Id.

2. The Faragher/Ell erth Hol di ng

I n Faragher and Ellerth, the Suprenme Court, while adhering to
the Restatenent’s basic principles of agency |law, announced new
standards to be applied in determ ning whether an enpl oyer may be
held liable for an enployee’'s sexually harassing conduct in

violation of Title VII. See Faragher, 118 S. C. at 2292-93;

Ellerth, 118 S. . at 2270. The Supreme Court held that where a
supervisor’s sexual harassnment of an enployee results in a
“tangi bl e enploynent action,” the enployer is liable for the
harassnment, regardl ess of whether the enployer knew or shoul d have
known of the harassnment and regardl ess of whether the enpl oyer took
renedi al steps to end the harassnment after learning of it. See
Faragher, 118 S. C. at 2292-93; Ellerth, 118 S. C. at 2270

Conversely, the Supreme Court held that where a supervisor’s sexual

harassnent of an enpl oyee does not result in a “tangi bl e enpl oynent

action,” the enployer may still be vicariously liable for the
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hostil e environnment created by its supervisor, unless the enpl oyer
can prove by a preponderance of the evidence: (1) that the enpl oyer
exerci sed reasonable care to prevent and correct pronptly any
sexual ly harassing behavior; and (2) t hat the enpl oyee
“unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the enployer to avoid harm”

Id.

3. The Third Grcuit's Interpretation of Faragher/Ellerth

In Durham Life Ins. Co. v. Evans, No. ClV.A 97-1683, 1999 W

16779 (3d Cir. Jan. 15, 1999), the Third G rcuit addressed how the
Faragher and Ellerth decisions altered the framework provided by
the Third Crcuit for analyzing the existence of respondeat
superior liability in sexual harassnent cases. In Durham the
Third Circuit clarified that an enployer may not use the

Faragher/Ellerth affirmative defense if the enployee suffered a

tangi bl e adverse action. See id. at *9. More inportantly, the
Third Crcuit found that the Suprene Court drew a distinction
bet ween sexual harassnent cases. See id. at *7. First, an
enployer is automatically Iliable for a supervisor’'s sexual
harassment if it falls within the scope of the enploynent. See id.
Second, if the sexual harassnent does not fall within the scope of
enpl oynment (and it rarely does), the Third Grcuit found that the
an enployer is liable for a supervisor’s sexual harassnent if it

neets the “aided by the agency relationship test.” 1d. at *8.
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4. The New Fr anmewor k

Based upon the Suprene Court’s decision in Faragher and
Ellerth and the Third Circuit’s decision in Durham the courts nust
first ask whether a supervisor or enployee commtted the sexual
harassnment. The Suprene Court found that an enployer’s liability
for hostile environnent apparently depends upon whether the
harasser is the victinm s supervisor or nerely a co-enpl oyee. See
Faragher, 118 S. C. at 2292-93; Ellerth, 118 S. C. at 2270; see

also Parkins v. Cvil Constructors of 1ll., Inc., No. ClV.A 98-

1687, 1998 WL 909885, at *3 (7th Gr. Dec. 30, 1998). The Suprene
Court found that harassnent by a co-enployee differs from

harassnment by supervisors. See Faragher, 118 S. C. at 2292-93;

Ellerth, 118 S. C. at 2270. An enployer entrusts nore authority
wth a supervisor and, thus, a supervisor’s harassnent is nade
possible with the aid of his supervisory or apparent authority.

See Faragher, 118 S. C. at 2292. In this context, the Suprene

Court held an enployer liable where a supervisor “relied upon
apparent authority or was aided by the agency relationship” under

§ 219(2)(d) of the Restatenent (Second) of Agency. See Ellerth,

118 S. C. at 2267.
Alternatively, an enpl oyer does not entrust a co-enployee with

authority enabling themto harass another enpl oyee. See Parkins,

1998 WL 909885, at *3. In this context, the Suprenme Court appeared

to reaffirm a standard of negligence in determ ning whether an
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enpl oyer is vicariously liable for their enployee s action. See
Ellerth, 118 S. . at 2267. The Suprene Court justified this type
of enployer liability based on “negligent failure to discipline or
fire, or failure to take renedi al action upon notice of harassnent”
pursuant to 8 219(2)(b) of the Restatenent (Second) of Agency. See
id.

This distinction is inportant because the standards of
liability for enployers are different depending on whether a
supervi sor or co-enployee sexually harasses the victim If a
supervi sor sexual harasses an enpl oyee, then the courts nust next
ask whet her the harassnent was within the scope of the enpl oynent.

See Durham 1999 W. 16779, at *12. If it is within the scope of

t he enpl oynent, then the enployer is liable.? See id. If it is
not, then the standard to be applied for determ ning respondeat
superior liability is the “aided by the agency relationship test.”
See id. Furthernore, if the harassnent culmnates in a “tangible

enpl oynent action,” the “aided by the agency relationship test” is
met and the enployer is liable for the harassnent regardl ess of
whet her the enpl oyer knew or should have known of the harassnent
and regardl ess of whether the enpl oyer took renedial steps to end

the harassnent after learning of it. See Faragher, 118 S. C. at

2292-93; Ellerth, 118 S. . at 2270. Conversely, where a

2 I'n purham Judge Becker stated that there m ght be cases where the
sexual harassment by the supervisor is both within the scope of the enpl oynent
and ai ded by the agency rel ationship. See Durham 1999 W. , at *. The Court
does not address this issue because the Plaintiff does not nake this argunent.
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supervi sor’s sexual harassnment of an enpl oyee does not result in a
“tangi bl e enpl oynent action,” the enpl oyer may still be vicariously
liable if the supervisor was aided by the agency relationship in
creating the hostile environnent unless the enployer can prove by
a preponderance of the evidence: (1) that the enployer exercised
reasonable care to prevent and correct pronptly any sexually
har assi ng behavi or; and (2) that the enpl oyee “unreasonably fail ed
to take advantage of any preventive or corrective opportunities
provi ded by the enployer to avoid harm” |d.

On the other hand, if a co-enpl oyee sexual ly harasses anot her
enpl oyee, the decisions in Faragher and Ellerth appear to reaffirm
a negligence standard. See id. The Suprene Court stated:

Under subsection (b) [of the Restatenent], an

enpl oyer is liable when the tort is attributable

to the enployer’s own negligence. 8 219(2)(b)

. An enployer is negligent with respect to

sexual harassnment if it knew or should have

known about the conduct and failed to stop it.

Negl i gence sets a m ni num standard for enpl oyer

liability under Title VII, but [the plaintiff in

this case] seeks to invoke the nore stringent

standard of vicarious liability.
Id. at 2267. As this quote indicates, the Suprenme Court did not
specifically state the appropriate negligence standard to be
applied by the courts in this context. Thus, where the harasser is
a co-enployee, this Court finds that the appropriate standard
remai ns as previously defined prior to Faragher and Ellerth by the
Third Crcuit in Bouton: whether the enployer took “pronpt and

effective remedial action.” Bouton, 29 F.3d at 107.

-27-



In sum if a co-enployee sexually harassed an enpl oyee, then
the standard is whether the enployer took “pronpt and effective
remedi al action.” Id. If a supervisor sexually harasses an
enpl oyee, then an enployer is liable if it falls within the scope

of the enploynent. See Durham Life Ins. Co. v. Evans, No.

ClV. A 97-1683, 1999 W 16779, at *7 (3d Cr. Jan. 15, 1999). |If
the supervisor’s sexual harassnment falls outside the scope of the
enpl oynent, as it generally does, the standard is the “ai ded by the
agency relationship test.” 1d. at *8. If the supervisor’s sexual
harassnment resulted in a tangible enploynent decision, then the
“ai ded by the agency relationship test” is net and the enpl oyer is
i able regardl ess of whether it knew or should have known of the
harassnent and regardl ess of whether the enployer took renedia
steps to end the harassnent after learning of it. See id. If the
supervisor’s sexual harassnent did not result in a tangible
enpl oynent decision, then the enployer is liable if the “aided by
agency relationship test” is net unless the enployer can prove by
a preponderance of the evidence: (1) that the enpl oyer exercised
reasonable care to prevent and correct pronptly any sexually
har assi ng behavi or; and (2) that the enpl oyee “unreasonably fail ed
to take advantage of any preventive or corrective opportunities

provi ded by the enployer to avoid harm” |d.
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5. Analysis of Framework to Def endants’ Mbotion

a. Supervisor Status

In this case, Defendants contend that summary judgnment is
warranted in part because Mlley cannot be considered a
“supervisor” as a matter of law. Neither Title VII nor the Suprene
Court define the term“supervisor.” |In announcing the new standard
for determ ni ng the existence of respondeat superior liability, the
Suprene Court nerely referred to an i ndi vidual who i s a “supervisor
with i nmedi ate (or successively higher) authority.” Faragher, 118
S. . at 2292-93; Ellerth, 118 S. . at 2270. Nevertheless, the
case |aw subsequent to the Faragher and Ellerth decisions are
hel pful in defining “supervisor.” Wiile the Third Circuit in
Durham did not expressly define supervisor, this Court finds the
followng definition used by the Seventh Circuit in Parkins
per suasi ve:

Hence, it is manifest that the essence of
supervisory status is the authority to affect
the terns and conditions of the victims
enpl oynment. This authority primarily consists
of the power to hire, fire, denote, pronote,
transfer, or discipline an enployee. Absent an
entrustnent of at |east sone of this authority,
an enpl oyee does not qualify as a supervisor for
purposes inputing liability to the enpl oyer.
Par ki ns, 1998 W. 909885, at *3.
Under this definition, the Court finds that sunmary judgment

is not appropriate in this case because whether Mlley was

Gickstein’s supervisor is a genuine issue of mterial fact
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remaining for trial. Except where the facts are undisputed, the

jury determ nes questions of agency. See Wolfolk v. Duncan, 872

F. Supp. 1381, 1392 (E.D. Pa. 1995 (“[Where the scope of
authority of an enpl oyee is a di sputed question of fact, the extent
of his authority is ordinarily a question of fact for the jury.”).
In this case, the Plaintiff presented evidence that Mlley's
responsibilities as Chairperson included keeping the principal
i nformed on departnents needs, goals, and personnel matters. See
Pl.”s Ex. 6. Moreover, the School District defined Mlley' s
Chai rperson position as “a nenber of the teaching staff

assigned curricular and supervisory responsibilities in a subject

field.” 1d. (enphasis added); see also Durham 1999 W. 16779, at

*12 (finding that the harassing enpl oyee was a supervisor within
the nmeaning of Faragher and Ellerth because the enployer’s own
materials indicated he was two |evels above victim. In this
regard, Gickstein testified that her duties substantially changed
after Melley allegedly began sexually harassing her and after she
reported Melley’ s conduct. She testified that Ml ley made her
teach less desirable classes, nonitor study hall, and take
cafeteria duty. Oher teachers feared being seen with @ickstein
because it mght result in a schedule “like hers.” Further, a
reasonable jury could conclude that Ml ley reconmended hirings,
firings, and pronotions to the school’s administration or that

Melley made these decisions in conjunction with the school
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adm ni strati on. See id. (finding that, even though harassing
enpl oyee did not have conplete authority to act on enployer’s
behal f w thout agreenent of others, he was a supervisor because
W t nesses testified that the harassing enpl oyee was part of ruling
“triunvirate”). At the very least, this evidence could suggest
that Melley had the authority to discipline and denote teachers by
changi ng the anount, nature, and character of their work. See id.
Therefore, the Court denies Defendants’ notion for summary

j udgnent .

b. Standards for Enployer Liability

Def endants al so argue that this Court should grant sunmary
j udgnment under the standards for respondeat superior liability.
Even though the Court finds that an issue remains for trial
concerni ng whether Melley was a supervisor within the neaning of
the newly adopted standards, the Plaintiff my still present
evi dence under the co-enpl oyee standard in the event that the jury
finds Melley was not dickstein s supervisor. It is undisputed
that Melley was Gickstein s co-enpl oyee. Therefore, the Court
nmust anal yze Defendants’ argunents under the supervisor standard
recently announced by the Supreme Court and the co-enployee
standard previously established by the Third Crcuit.

(1) Enployer Liability for Supervisor Sexual Harassnment

(a) “Aided by the Agency Rel ationship Test

In this case, Plaintiff does not argue that Melley sexually
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harassed her in the scope of his enploynent. Therefore, the Court
nmust next deci de whether Plaintiff presented sufficient evidence to
suggest that Mell ey, as the harassing supervisor, was aided by the
agency rel ationship. If the enployee suffered a “tangible

enpl oynent action,” then this test is net. See Durham 1999 W

16779, at *9 (“A supervisor can only take a tangible adverse
enpl oynent action because of the authority delegated by the
enployer . . . and thus the enployer is properly charged with the
consequences of that delegation.”). The Suprene Court defined
“tangi bl e enpl oynent action” as “a significant change i n enpl oynent
status, such as hiring, firing, failing to pronbte, reassignnent
wth significantly different responsibilities, or a decision
causing a significant change in benefits.” Ellerth, 118 S. . at
2268-69. Al though a “tangi bl e enpl oynent action” need not al ways
i nvol ve econom ¢ harm the Suprene Court stated that “[a] tangible
enpl oynent action in nost cases inflicts direct economc harm”
1d.

In this case, Aickstein offers sufficient evidence that she
suffered a “tangible enploynent action” to give rise to the
automatic inputation of liability against Defendants for Melley’'s
actions. Gicksteintestifiedthat Mell ey assigned her extra work,
assi gned her |ess desirable work, and subjected her to other harm
as a result of her rejection of Melley s sexual advances. See

Durham 1999 W 16779, at *10 (finding a tangible adverse
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enpl oynent action within the neaning of Faragher and Ellerth
because the harassing enployee prevented victim from having a
secretary and an office, and stole certain of her files). This
evi dence may be considered a tangi bl e enpl oynent action akin to a
denotion or a reassignnent entailing significantly different job
responsibilities. See id. (“If an enployer’s act substantially
decreases an enpl oyee’s earning potential and causes significant
disruption in his or her working conditions, a tangi ble adverse
enpl oynent action may be found.”).

Furthernore, notw thstanding a tangi ble enploynent action,
A ickstein presented evidence to raise a genuine i ssue of materi al
fact concerning whether Mlley was “aided by the agency
relationship” in harassing dickstein. A reasonable jury could
conclude that Melley used his supervisory to prevent her from
recei ving the pronoti on she sought to Lead Teacher. Therefore, the
Court finds that Aickstein presented sufficient evidence to stave
of f sunmary j udgnent and, consequently, whet her Mel | ey was ai ded by
the agency relationship is a genuine issue of material fact for

trial.

(b) Supervisor Affirmative Defense
At trial, if the jury concludes that Melley was Gickstein' s
supervisor and that G ickstein did not suffer a tangi bl e enpl oynent
action, the enployer may still be vicariously liable for the

hostil e environnment created by its supervisor if the “aided by the
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agency relationship test” is net. See Ellerth, 118 S. . at 2270.

As noted above, dickstein offered sufficient evidence at this
stage to neet that test. In that situation, however, the enpl oyer
has an affirmative defense by proving by a preponderance of the
evidence that: (1) the enployer exercised reasonable care to
prevent and correct pronptly any sexually harassi ng behavi or and
(2) the enployee “unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enployer to
avoid harm?” Id. Wth respect to the first prong of this
affirmati ve defense, the Court stated in Ellerth that proof that
t he enpl oyer pronul gated an anti-harassnent policy with a conpl ai nt
procedure was not necessary in every instance as a matter of |aw
See id.

In this case, the question becones t hen whet her Def endants can
avoid liability for Mell ey’ s conduct by proving by a preponderance
of the evidence that: (1) they exercised reasonabl e care to prevent
and correct pronptly Melley' s sexual ly harassi ng behavi or and (2)
that dickstein wunreasonably failed to avail herself of any

preventive or corrective opportunities. See Faragher, 118 S. C.

at 2292-93; Ellerth, 118 S. C. at 2270. Again, the Court finds
that this issue is not properly decided at the summary judgnent
stage for two reasons.

First, the Court already concluded that whether Plaintiff

suffered a tangible enploynment action is a genuine issue of
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material fact. See Durham 1999 W. 16779, at *9. Second, whet her
such policy was an effective conplaint procedure renmains an
unanswered question for trial. It is undisputed that the Schoo
District had a policy against sexual harassnment in place at the
time of the all eged harassnent. Nevertheless, @ickstein presented
sufficient evidence to suggest that the School District did not
exerci se reasonable care in attenpting to avoid or renedy Melley’s
actions. For instance, Gickstein testified that the “point nman”
designated to receive all conplaints of sexual harassnent, Harry
Jones, was a good friend of the harasser, Mlley. A ickstein
stated that Jones would defend Melley s actions. Furt her nor e,
Gickstein's attenpts to go around Jones as the point man, were
constantly thwarted by school admnistrators who sinply told
Gickstein to see Jones or to confront Melley herself. |Indeed, one
school admnistrator told dickstein to attenpt to resolve the
al | eged harassnent by bringing Mell ey vegetables for |unch. Thus,
the Court finds that a reasonable jury could conclude that the
School District failed to exercise reasonable care to pronptly
prevent and correct Melley s sexually harassi ng behavior despite

the exi stence of the sexual harassnent policy.

(2) Enployer Liability for Co-Enployee Sexual Harassnent

If the jury finds that Mell ey was not dickstein’s supervisor
Gickstein may still proceed under the Third Crcuit’s theory of

enployer liability for co-enployee sexual harassnent apparently
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left in place despite the Suprene Court’s decisions in Faragher and
Ellerth. The Third Grcuit has held that an enpl oyer is |iable for
a co-enpl oyee’ s behavi or under a negligence theory of agency “if a
plaintiff proves that nmanagenent-|evel enployees had actual or
constructive knowl edge about the existence of a sexually hostile
work environnment and failed to take pronpt and adequate renedi al

action.” Andrews, 895 F.2d at 1486; see also Bouton, 29 F.3d at

107 (“[ YU nder negligence principles, pronpt and effective acti on by
the enployer will relieve it of liability.”). Thus, the Defendants
argue that this Court should grant summary judgnent under this
theory because it took pronpt and adequate renedi al action after
receiving notice of Mlley s alleged actions. In response,
Plaintiff focuses on the requirenent that a renedi al action nust be
adequat e and she contends that there is a genui ne i ssue of materi al
fact regardi ng the adequacy of the School District’s actions.

An enpl oyer cannot be held |iable for the hostile work
envi ronnent created by a co-enpl oyee under a negligence theory of
liability unless the renedial action taken subsequent to the
investigation is lacking. See id. “In other words, the | aw does
not require that investigations into sexual harassnment conplaints

be perfect.” Knabe v. Boury Corp., 114 F.3d 407, 412 (3d Grr.

1997). Rat her, this Court nust determ ne whether the renedia
action was adequate. See id. Further, the Court nust consider

whet her the action was “reasonably calculated to prevent further
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harassnent.” 1d.

After viewmng the facts, a jury may find that the action
taken in this case was not reasonably calculated to stop Melley’'s
harassnment. |In March 1991, dickstein reported Mell ey’ s conduct to
Jones, the Director of Human Resources and designated point nman
under the School District’s sexual harassnent policy. dickstein
told Jones that Melley wote “PM5” on her letter and that Ml ey

was “all over her.” Jones responded that “M. Melley would never
do those things to you because he’'s ny friend.” Nevert hel ess,
Jones spoke with Mlley who admtted that he nmade the “PWMS
comment . In COctober 1991, despite the seriousness of these
charges, Jones only gave Melley a verbal reprimand and did not
investigate further. See id. at 414 (noting that an “investigation
m ght be carried out in a way that prevents the discovery of
serious and significant harassnent by an enployee such that the
remedy chosen by the enployer could not be held to be reasonably
cal cul ated to prevent the harassnent.”).

After Melley allegedly retaliated against Qickstein for
reporting himw th another series of sexually harassing incidents,
including forcibly kissing Gickstein on the nouth, she again
reported Mell ey’ s conduct to Jones on Qctober 15, 1992. Jones net
with Melley to discuss Aickstein’ s conplaints against him Jones

then interviewed several other science teachers to verify

Aickstein’ s conplaints. After discussing his investigation with
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several nenbers of the adm nistration, Jones gave Melley only a
witten reprimand and provided a witten nmenorandum setting forth
the results of the investigation. dickstein told Jones that her

clains were not conpletely represented by the nenorandum
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This Court finds that the Plaintiff presented sufficient
evi dence to survive this stage of the proceeding. After the verbal
repri mand, the sexual harassnent allegedly becane nore severe and
nmore frequent. Gven the ineffectiveness of the verbal reprinmand,
a reasonabl e jury could conclude that the witten repri mand was not
reasonably cal cul ated to prevent future instances of harassnment by
Mell ey. Moreover, as a friend of the harasser, Jones may not have
been <carrying out his reprimands wth the conviction and
seriousness that the situation warranted. Plaintiff recognized
this fact and attenpted to circunvent Jones in order to end the
harassnment. These efforts resulted in no renedial action by the
school adm nistration and the harassnent continued. Ther ef or e,

the Court denies Defendants’ notion in this respect.

E. Constructive Di scharqge

Next, Defendants contend that this Court should grant summary
j udgnment because the Plaintiff resigned and was not constructively
di schar ged. In order to establish a constructive discharge, a
plaintiff mnust show that “the enployer knowingly permtted
conditions of discrimnation in enploynent so intolerable that a

reasonabl e person subject to them would resign.” Goss v. Exxon

Ofice Sys. Co., 747 F.2d 885, 888 (3d Cir. 1984). The Court nmnust

ask if a jury could ultimately decide that a reasonable person

woul d be forced to quit. |d.
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The Court concludes that Plaintiff provided sufficient
evi dence to support her claimof constructive discharge. Courts
have found constructive di scharge based upon a continuous pattern
of discrimnatory treatnent over a period of years. See, e.q.,

Nolan v. Cdeland, 686 F.2d 806, 813 (9th Cr. 1982); dark v.

Marsh, 665 F.2d 1168 (D.C. Cr. 1981). The fact that dickstein

had been subject to sexual harassnent during her enploynent could

support a conclusion that she “sinply had had enough.” See Aman v.

Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Gr. 1996).

“No other precipitating facts were legally required.” See id.

Def endant Mel | ey cont ends t hat Plaintiff was not
constructively discharged as a matter of |aw As support, he
argues that her reasons for resigning were vague. This Court
di sagrees. dickstein testified at her deposition that she “felt
like they were trying to push ne out [after] six years of
retaliation and not answering ny nenos.” dickstein also said that
she “couldn’t take it anynore, the stress, the adm nistration, the
retaliation” and that the “last straw, the |l ast thing that happened
was that [they] would not rescind ny sabbatical so |I felt like
[they were] setting nme up for failure.” These statenents are
hardl y vague, and i ndeed, establish an enpl oyee who “si nply had had
enough.” Therefore, the Court denies Defendants’ notion in this

regard.
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F. Retaliatory D scharge

Def endants next contend that Plaintiff failed to denonstrate
her claimof retaliatory discharge. Protesting what an enpl oyee
believes in good faith to be a discrimnatory practice is clearly

protected conduct. See 42 U.S.C. 8§ 2000e-3(a) (1994); Giffiths v.

CIGNA Corp., 988 F.2d 457, 468 (3d Gir. 1993). “[A] plaintiff need

not prove the nerits of the underlying discrimnation conplaint,
but only that ‘[s]he was acting under a good faith, reasonable

belief that a violation existed.”” 1d. (quoting Sumer v. United

States Postal Serv., 899 F.2d 203, 209 (2d Gr. 1990)). To

establish a prima facie case for retaliatory discharge, therefore,
a plaintiff nust show that: (1) she engaged in a protected
activity; (2) she was di scharged subsequent to or cont enporaneously
W th such activity; and (3) a casual link exists between the

protected activity and the discharge. See Jalil v. Avdel Corp.

873 F.2d 701, 708 (3d Gr. 1989). In this case, Defendants concede
that dickstein engaged in protected activity, the first el enent of
the prima facie case. Def endants argue that Plaintiff cannot
establish the second and third elenent of retaliation: adverse

enpl oynent action and a causal connecti on.

1. Adverse Enpl oynent Action

M nor and trivial enploynent actions are not actionable as

retaliation. See Robinson v. City of Pittsburgh, 120 F.3d 1286,

1300 (3d Gr. 1997). Rather, an adverse enploynent action alters
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the enployee’s conpensation, terns, conditions, privileges of
enpl oynment, or adversely affects her status as an enpl oyee. See
id. Defendants assert that the alleged retaliation in this case
was “trivial” and did not affect Gickstein’ s conditions or ternms.

See Bell v. Eufaula Gty Bd. of Educ., 995 F. Supp. 1377, 1385

(MD. Ala. 1998) (finding that transfer to new class assignnents
cannot be consi dered an adverse enpl oynent action because it was an
“i nherent aspect of the teaching profession”).

This Court disagrees. The Plaintiff inthis case testified at
her deposition that she was retaliated agai nst in nunerous other
ways than sinply being assigned different, |ess desirable classes
to teach. Plaintiff also alleges that the School District made it
very difficult for her to perform other inherent aspects of
teaching. Plaintiff stated that the School District retaliated by:
(1) refusing to give the student organization that she started
official recognition; (2) rejecting her grant proposal solely
because it was hers; (3) denying her a pronotion as Lead Teacher;
and (4) refusing to turn over her grant noney fromoutsi de sources.
The fact-finder would be entitled to consider all of this evidence
and may reasonably concl ude that the Defendants retali ated agai nst
her for engaging in protected activity wusing these adverse

enpl oynment acti ons.

2. Causal Connection

Def endants al so assert that there was no causal connection
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between dickstein's engaging in protected activity and the School
District refusing to pronote her to Lead Teacher. I n support,
Defendants rely on the deposition testinony of the panel which
interviewed all candidates for the position. Defendants contend
t hat these depositions denonstrate that Plaintiff’s conplaints were
not taken into account and may have not been even known by the
i ntervi ew panel

Again, this Court nust disagree. First, her failure to
receive the position of Lead Teacher is only one type of
retaliation alleged. Thus, summary judgnent would not be
appropriate on this ground. Second, a reasonable jury could
conclude that Plaintiff’s constant conplaints to the school’s
adm nistration eventually made their way to the interview panel
Plaintiff testified that she was passed over for Lead Teacher
because of her conplaints of sexual harassnent. Wiile the
interview panel testified that this was not a factor in their
decision, this conflicting testinony is for a jury to weigh, not

this Court. See Big Apple BMN 974 F.2d at 1363 (noting that a

court may not consider the credibility or weight of the evidence in
deciding a notion for summary judgnent, even if the quantity of the
moving party’'s evidence far outweighs that of its opponent).

Therefore, the Court denies the Defendants’ notioninthis respect.

G Conpensatory and Punitive Damages

Finally, Defendants argue that the Plaintiff is not entitled
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to conpensatory and punitive damages for two reasons. First,
Def endants contend that the provisions of Title VII which permt
awar ds of conpensatory and punitive damages for acts of intentional
discrimnation are not retroactive and do not apply to Melley’'s
conduct prior to their enactnent on Novenber, 21, 1991. Second,
Def endants state that the Pennsyl vania Suprene Court recently held

that punitive damages are not avail abl e under the PHRA.

1. Damages Under Title VII for Acts Prior to 1991

In Landgraf v. USA Film Prods., 114 S. C. 1483, 1505-08

(1994), the Supreme Court found that the provisions of 42 U S.C. 8§
1981a which permt awards of conpensatory and punitive danmages for
acts of intentional discrimnation were not retroactive. See id.
An al |l egation that the harassment anobunted to a continui ng course
of conduct begi nning before the statute was enacted and conti nui ng
t hereafter does not suffice to overcone the nonretroactivity rule.

See Ascolese v. SEPTA, 902 F. Supp. 533, 541 (E.D. Pa. 1995

(finding that recovery was barred for acts occurring before the
enactnent of the Cvil R ghts Act of 1991, even if the
pre-enactnent acts were part of the same course of conduct as sone
post - enact nent acts). Thus, G ickstein cannot base a claim for
conpensatory or punitive danages on events occurring before the
date of enactnment of the Gvil R ghts Act of 1991, which was
Novenber 21, 1991. Accordingly, the Court grants Defendants’

notion for summary judgnment to the extent that Plaintiff seeks
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conpensatory and punitive danages under Title VII based on conduct

prior to Novenber 21, 1991.

2. Punitive Damages Under PHRA

In Hoy v. Angel one, 720 A 2d 745, 751 (Pa. 1998), the Suprene

Court of Pennsylvani a held that punitive danages were not avail abl e
under the PHRA See id. Plaintiff concedes this point.
Therefore, the Court grants Defendants’ notion to the extent that
Plaintiff seeks punitive damages under the PHRA.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELE HERZER GLI CKSTEI N . aVIL ACTI ON
V.
NESHAM NY SCHOOL DI STRICT, et al. . NO. 96- 6236

ORDER

AND NOW this 26t h day of January, 1999, upon
consi deration of the Defendants’ Mdtions for Summary Judgnent, |IT
| S HEREBY ORDERED t hat t he Def endants’ Motions for Sunmary Judgnent
are GRANTED I N PART AND DENI ED I N PART.

| T I S FURTHER ORDERED THAT:

(1) Counts | and Il of Plaintiff’'s conplaint are DI SM SSED i n
so far as these counts seek conpensatory and punitive danages under
Title VIl based on conduct prior to Novenmber 21, 1991,

(2) Counts Il and IV of Plaintiff’s conplaint are D SM SSED
in so far as these counts seek punitive damages under the PHRA; and

(3) Defendants’ Mdtions for Summary Judgnment are DENIED i n al |

ot her respects.

BY THE COURT:

HERBERT J. HUTTON, J.



