IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER A. CURATO and : ClVIL ACTI ON
CECELI A ANNE CURATO :
V.
GERALD M SALUTI, et al. : NO. 98- 2703
MEMORANDUM AND ORDER
HUTTON, J. January 26, 1999

Presently before this Court is the Mtion to D smss
Count VIl of Anended Conplaint, or in the alternative, For a Mre
Definite Statenment by Defendants Gerald M Saluti, Joseph P.
Di ebol d, 1 VAX Corporation and | VAX I ndustries, Inc. (Docket No. 9),
Plaintiffs Peter A Curato and Cecelia Anne Curato’s response
thereto and Plaintiffs’ Cross-Mtion for Leave to Anrend (Docket No.
11), Plaintiffs’ Answer to Counterclains of Defendant [|VAX
I ndustries, Inc. and Plaintiffs’ Counter-Counterclains (Docket No.
12), and the Motion to Dismss Plaintiffs Counter-Counterclaimby
Def endant | VAX Industries, Inc. (Docket No. 13) and Plaintiffs’
response thereto (Docket No. 14). For the foregoing reasons, the
Def endants’ Mdtion to Dismss Count VIl of Arended Conplaint, or in
the alternative, For a More Definite Statenment is DEN ED as noot,
Plaintiffs Cross-Mtion For Leave to Anmend is GRANTED, and
Def endants’ Mdtion to Dismss Plaintiffs’ Counter-Counterclaimis

DENI ED.



| . BACKGROUND

On May 27, 1998, Peter A Curato and Cecelia Anne Curato
(“Plaintiffs” or the “Curatos”) commenced the instant action by
filing a Conplaint inthis Court. On June 22, 1998, the Plaintiffs
filed an Arended Conplaint, which for the first time included a
count entitled Defamation of Character. It is that count, Count
VI, which is at issue here.

The core factual allegations on which the Plaintiffs base
their Amended Conplaint are as follows. Peter A Curato was an
enpl oyee and corporate officer of IVAX Industries, Inc. A female
enpl oyee of [IVAX Industries, Inc., over whom Peter A Curato
exerci sed supervisory control, accused him of sexually harassing
her . In response, certain of the Defendants attenpted to
di scipline himfor his actions. The discipline was never effected,
however, because Peter A. Curato left |IVAX Industries, Inc. on
short-termand then long-termdisability, and he did not return.

On July 17, 1998, Defendants Gerald M Sal uti, Joseph P
Di ebol d, | VAX Corporation and | VAX I ndustries, Inc. (collectively,
the “Defendants”) filed a Mdtion noving this Court to di sm ss Count
VIl of Plaintiffs’ Amended Conplaint with prejudice for failure to
state a claim on which relief can be granted or, in the
alternative, requiring the Plaintiffs to fornulate a nore definite
statenment for its clains. On August 7, 1998, the Plaintiffs filed

their response to Defendants’ Mdtion requesting leave to file a
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Second Anended Conplaint. Also, that sanme day, Plaintiffs filed an
Answer to Counterclains of Defendant |VAX Industries, Inc. and
Plaintiffs’ Counter-Counterclains. On  August 28, 1998, the
Def endants filed a Mtion to Dismss Plaintiffs’ Counter-
Counterclaim The Plaintiffs filed their response thereto on

Sept enber 18, 1998.

1. DI SCUSSI ON

A. Modtion to Anend the Conpl ai nt

Pursuant to Rule 15(a) of the Federal Rules of Civil
Procedure: "A party may anend the party's pl eadi ng once as a matter
of course at any tine before a responsive pleading is served." Fed.
R Gv. P. 15(a). Because the Plaintiff seeks to anend the
conplaint for a second tinme, the Plaintiffs "may anmend [their
conplaint] only by | eave of court.” Id. Rule 15(a) clearly states
that, "leave shall be freely given when justice so requires." |d.
"Anmong the grounds that could justify a denial of |eave to anend
are undue delay, bad faith, dilatory notive, prejudice, and

futility.” In re Burlington Coat Factory Secs. Litig., 114 F.3d

1410, 1434 (3d Cir. 1997) (citations omtted); see also Lorenz v.

CSX Corp., 1 F.3d 1406, 1413 (3d Cir. 1993).

The Third Crcuit has found that "prejudice to the
non-nmovi ng party is the touchstone for denial of an anmendnent.”
Lorenz, 1 F.3d at 1414. In the instant matter, the Court finds

that no prejudice would befall the Defendants by allow ng the
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Plaintiffs leave torefile their Anended Conplaint. The Plaintiffs
do not seek to add a claim to the current Amended Conpl aint

Rather, they seek to nerely restate Count VII wth a nore
definitive statenent. Moreover, the Defendants’ Mdtion to D smss
requests, in the alternative, that the Plaintiffs be required to
formulate a nore definite statenment for its clains. Accordingly,
this Court grants the Plaintiffs’ notion and allows the Plaintiffs

|l eave to file their Second Anended Conpl ai nt.

B. Mbtion to Disnmiss Count VII of Anended Conpl ai nt

Because this Court grants the Plaintiffs’ Mtion for Leave to
File a Second Anended Conpl ai nt, the Defendants’ Mtion to Disniss
Count VII of the Amended Conplaint, or in the alternative, For a

More Definite Statenment is denied as noot. See supra Part 11.A

C. Mbtion to Disnmiss Plaintiffs’ Counter-Counterclaim

On July 17, 1998, the Defendants filed an Answer to the
Amended Conpl ai nt. Included with the Answer were Affirmative
Def enses and a nunber of Counterclains asserted by Defendant | VAX
I ndustries, 1Inc. against Plaintiff Peter A  Curato. These
Counterclains assert that Peter A Curato is liable to |VAX
| ndustries, Inc. for the harmit suffered in defending--in state
and federal agencies, and in federal court--the sexual harassment

conpl ai nt | odged agai nst Peter A Curato. On August 7, 1998, the



Plaintiffs filed their Reply to the Counterclains contained in the
Answer asserting a “Counter-Counterclaini of “Retaliation.”

The Defendants assert t hat Plaintiffs’ Count er -
Count ercl ai m shoul d be di sm ssed because “there sinply is no such
thing.” (Defs.” Mem at 3.) Rule 7(a) of the Federal Rules of
Cvil Procedure |ists pleadings all owed:

There shall be a conplaint and an answer; a reply to a

counterclaim designated as such; an answer to a
cross-claim if the answer contains a cross-claim a
third-party conmplaint, if a person who was not an

original party is sumoned under the provisions in Rule

14; and athird-party answer, if a third-party conpl ai nt

is served. No other pleading shall be allowed, except

that the court may order a reply to an answer or a

third-party answer.
Fed. R Cv. P. 7(a).

Clearly, a Reply by a plaintiff to defendant's

counterclaim that raises a counter-counterclaimis a responsive

pl eadi ng and, therefore, falls within Rule 7(a). See, e.qg., G uber

v. Victor, 1996 W. 492991, No. 95 CIV. 2285, at *3 (S.D.N. Y. 1996)
(granting in part and denyi ng in part plaintiffs

counter-counterclains on substantive grounds); Soghanalian v.

Soghanalian, 693 F. Supp. 1091, 1095 (S.D. Fla. 1988) (denying

nmotion to dismss plaintiffs’ counter-counterclaim. Thus, the

Def endants’ argunent is unpersuasive.\! Because the Defendants

'PMlaintiffs move this Court “to deeni] Plaintiffs' self-styled
‘counter-counterclaini as an additional Count of the Amended Conplaint.”
(Pl's.” Mem at 1.) As this Court has noted above, Rule 15(a) states that a
"party may [thereafter] amend his pleading only by | eave of court or by
witten consent of the averse party; and | eave shall be freely given when

(continued...)



fail to address the nerits of the Counter-Counterclaim the

Def endants Mdtion i s deni ed.

An appropriate Order follows.

'(...continued)
justice so requires." See supra Part I1.A

In the instant matter, this Court has already granted Plaintiffs
Motion for Leave to File a Second Anrended Conpl aint. Thus, this Court finds
no prejudice in deening Plaintiffs Counter-Counterclaimof Retaliation as an
addi ti onal count of the Amended Conplaint. For purposes of clarity,

Plaintiffs shall file their “self-styled counter-counterclaini of Retaliation
as an additional Count of the Second Anended Conpl aint.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER A. CURATO and : CIVIL ACTI ON
CECELI A ANNE CURATO :

V.
GERALD M SALUTI, et al. : NO. 98- 2703

ORDER

AND NOW this 26t h day of January, 1999, upon
consideration of the Mtion to Dismss Count VII of Anrended
Conplaint, or inthe alternative, For a More Definite Statenent by
Defendants Gerald M Saluti, Joseph P. D ebold, IVAX Corporation
and | VAX Industries, Inc. (Docket No. 9), Plaintiffs Peter A
Curato and Cecelia Anne Curato’s response thereto and Plaintiffs’
Cross- Motion for Leave to Anend (Docket No. 11), Plaintiffs’ Answer
to Counterclai ns of Defendant | VAX | ndustries, Inc. and Plaintiffs’
Count er-Counterclainms (Docket No. 12), and the Mtion to D sm ss
Plaintiffs’ Counter-Counterclai mby Defendant | VAX I ndustries, |nc.
(Docket No. 13) and Plaintiffs’ response thereto (Docket No. 14),
| T I'S HEREBY ORDERED t hat the Defendants’ Mtion to D sm ss Count
VII of Anmended Conplaint, or in the alternative, For a More
Definite Statement is DENIED as noot, Plaintiffs’ Cross-Mtion For

Leave to Amend is GRANTED, and Defendants’ Mdtion to Disnss

Plaintiffs’ Counter-Counterclaimis DEN ED.



| T IS FURTHER ORDERED THAT:

(1) Plaintiffs SHALL file their Second Arended Conpl ai nt
within ten (10) days fromthe date of this O der;

(2) the Second Anended Conpl ai nt SHALL restate Count VII
with a nore definitive statenent; and

(3) the Second Anended Conpl aint SHALL include
Plaintiffs “self-styled counter-counterclaini of Retaliation as an

addi ti onal Count.

BY THE COURT:

HERBERT J. HUTTON, J.



