IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DONALD J. ROSATO . NO. 98- 343-01

MEMORANDUM AND ORDER

HUTTON, J. January 26, 1999

Presently before this Court are the Defendant’s Mdtion in
Limne to Preclude the Governnent’s Use of Fel ony Convictions Mre
Than 10 Years A d for | npeachnent (Docket No. 13), the Governnent’s
response thereto (Docket No. 14) and the Defendant’s reply thereto
(Docket No. 15). For the foregoing reasons, the Defendant’ s Mition

i s GRANTED.

. BACKGROUND

On July 30, 1998, the Governnent filed a “Notice of its
Intention to Use a Prior Felony Conviction More Than 10-years A d
for Inpeachnment if Defendant Testifies pursuant to Federal Rul e of
Evi dence 609(b)” (the “Notice”). Al nost twenty-four years ago, on
March 21, 1975, Donald J. Rosato (“Defendant” or “Dr. Rosato”)
pl eaded guilty to filing false statenents for paynents under the
Social Security States in violation of 18 U S.C. §8 1001 and 42

US C 8 1395nn. Dr. Rosato was sentenced to a 45-day period of



i mprisonment, fined $10,000 and ordered to serve three years on
pr obati on.

On Decenber 24, 1998, the Defendant filed the instant
nmoti on seeking to preclude this evidence. On, Decenber 30, 1998,
the CGovernnent filed a Response to the Defendant’s WMbotion. On

January 8, 1999, the Defendant filed a Reply to the Governnent’s

Response.
1. DI SCUSSI ON
Federal Rule of Evidence 609 states in pertinent part:
(a) General rule. For the purpose of attacking the

credibility of a witness, (1) evidence that a w tness
ot her than an accused has been convicted of a crinme shal
be admtted, subject to Rule 403, if the crinme was
puni shabl e by death or i nprisonnent in excess of one year
under the [ aw under which the witness was convicted, and
evi dence that an accused has been convicted of such a
crime shall be admtted if the court determ nes that the
probative value of admitting this evidence outweighs its
prejudicial effect to the accused; and (2) evidence that
any witness has been convicted of a crine shall be
admtted if it involved dishonesty or false statenent,
regardl ess of the punishment.

(b) Timelimt. Evidence of a conviction under this
rule is not adm ssible if a period of nore than ten years
has el apsed since the date of the conviction or of the
rel ease of the witness fromthe confinenent inposed for
t hat conviction, whichever is the |ater date, unless the
court determnes, in the interests of justice, that the
probative val ue of the conviction supported by specific
facts and circunstances substantially outweighs its
prejudicial effect. However, evidence of a conviction
nore than 10 years old as calculated herein, is not
adm ssi bl e unless the proponent gives to the adverse
party sufficient advance witten notice of intent to use
such evidence to provide the adverse party with a fair
opportunity to contest the use of such evidence.



Fed. R Evid. 609(a). Here, it is not disputed that Dr. Rosato’s
conviction for filing false statenents passes nuster under

subdi vision 2 of Rule 609(a). See United States v. Eaddy, 1996 W

153657, No. 95-0681-01, at *1 (E.D. Pa. Apr. 1, 1996) (“crines
involving "dishonesty or false statenent” include those for
"perjury or subordination of perjury, false statenent, crimnal
fraud, enbezzl enent, or fal se pretense, or any other offense in the
nature of crimen falsi, the conmm ssion of which involves sone
el ement of deceit, untruthful ness, or falsification bearing on the

accused's propensity to testify truthfully”) (citing Gov't of the

V.I. v. Toto, 529 F.2d 278, 282 (3d G r. 1976) (enphasis added)

(quoting The Report of the House and Senate Conferees regarding
Rul e 609(a))). The Defendant argues in the alternative, however,
that the probative value does not substantially outweigh the
prejudicial effect. In fact, the Defendant asserts that “the
probative value of this stale convictionis solight that admtting
it wll serve no purpose other than to inflane and m sl ead the
jury.” (Def.’s Mem at 2.)

Cenerally, “[i]f the prior convictioninvolved di shonesty
or false statenents, the conviction is automatically adm ssible
insofar as the district court is without discretion to weigh the
prejudicial effect of the proffered evidence against its probative

value.” Walden v. CGeorgia-Pacific Corp., 126 F.3d 506, 523 (3d Gr.

1997), cert. denied, 118 S. C. 1516 (1998) (citing Cree V.




Hat cher, 969 F.2d 34, 37 (3d Cr. 1992); United States v. Wng, 703
F.2d 65, 68 (3d Cr. 1983). Because the Defendant's conviction is
nmore than ten years old, however, this case falls out of the
automatically adm ssi bl e category of Rule 609(a) and falls within
the heightened standard of review required by Rule 609(b). See

Eaddy, 1996 W. 153657, at *2 n.5; Pepe v. Jayne, 761 F. Supp. 338,

342 (D.N.J. 1991).
Under Rule 609(b), convictions over ten years old are

presunptively inadm ssible as inpeachnent evidence. See ULUnited

States v. Privett, 68 F.3d. 101, 105 (5th Cr. 1995). Wether the

presunpti on agai nst adm ssi on of such evi dence has been overcone is
a determnation conmtted to the discretion of the district court.

United States v. Reeves, 730 F.2d 1189, 1196 (8th G r. 1984).

The Senate Report cautioned that because such evidence
“generally [does] not have nuch probative value,” it should be
admtted i nfrequently:

It is intended that convictions over 10 years old wll be
admtted very rarely and only in exceptional
circunstances. The rules provide that the decision be
supported by specific facts and circunstances thus
requiring the court to make specific findings on the
record as to the particular facts and circunstances it
has considered i n determ ning that the probative val ue of
the conviction substantially outweighs its prejudicial

i npact .
S.Rep. No. 93-1227 (1974), reprinted in 1974 U S.C.C. A NA 7051

7062. Several circuit courts have echoed the sentinent of the

Senate Judiciary Commttee that convictions over ten years old



generally do not have nuch probative value'" and that they

therefore should be ""admtted very rarely and only in exceptional

ci rcunst ances. See, e.d., United States v. Bibbs, 564 F.2d

1165, 1170 (5th G r 1977) (“Congress intended trial judges be
extrenely cautious in admtting evidence of renpte convictions.”)

(citing S.Rep. No. 93-1277 (1974), reprinted in 1974 U.S.C.C. A N

7051, 7062), cert. denied, 435 U S. 1007 (1978); United States V.

Cavender, 578 F. 2d 528, 530 (4th Cr. 1978) (“Senate Report on
this subdivision made it crystalline that the District Court was
only to depart fromthe prohibition agai nst the use for inpeachnent
pur poses of convictions nore than ten years old ‘very rarely and
only in exceptional circunstances.”). This Court does not
perceive, and the Governnent fails to cite, any exceptional
ci rcunstances in this case.

The Governnent argues that Dr. Rosato’s conviction is
adm ssi bl e because its probative val ue substantially outwei ghs any
prejudicial effect. (Gov't'’s Mem at 3.) The Governnent contends
that Dr. Rosato’s conviction in 1975 of making fal se statenents
Wil “assist the jury inits assessnent of the witnesses’ testinony
in the case and the credibility of the defendant.” (l1d.) |If the
Defendant is unable to secure an expert witness to testify that
Def endant’ s conduct was | awful, the Governnent argues that the only
testinmony that could be offered by the Defendant that his conduct

was | awful would be his owmn. Therefore, the Governnent concl udes



that the credibility of the Defendant is a “critical issue.” (ld.
at 4.)

A defendant who testifies is invariably the centerpiece
of any crimnal defense, and the defendant’s credibility is al ways
at issue. In this case, involving Dr. Rosato’s nedical practices,
his testinony will be particularly critical to his ability to nount
a viable defense. Nonet hel ess, despite the inportance of the
Defendant’s testinony and the centrality of his credibility, the
probative val ue of his conviction can not overcone the presunption
of inadmssibility. Dr. Rosato’s prior conviction is nearly
twenty-four years old. He is entitled to benefit from Rule
609(b)’ s presunption that a person’s character for truthful ness can
i nprove over tine. Accordingly, the Court finds that the
Governnment fails to articulate sufficient facts and circunstances
to denonstrate that the probative value of Dr. Rosato’s conviction
substantially outweighs its prejudicial effect.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
DONALD J. ROSATO . NO. 98- 343-01
ORDER

AND NOW this 26th day of January, 1999, upon
consi deration of the Defendant’s Mdtion in Limne to Preclude the
Governnment’ s Use of Fel ony Convictions More Than 10 Years A d for
| npeachnment (Docket No. 13), the Government’'s response thereto
(Docket No. 14) and the Defendant’s reply thereto (Docket No. 15),
| T I'S HEREBY ORDERED t hat the Defendant’s Mtion i s GRANTED.

I T IS FURTHER ORDERED that the Government SHALL BE

PRECLUDED fromof fering evi dence of the Def endant’ s 1975 convi cti on

of filing false statenents for paynents under the Social Security

States in violation of 18 U S.C. § 1001 and 42 U. S.C. § 1395nn.

BY THE COURT:

HERBERT J. HUTTON, J.



