IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY L. TRCEBS : ClVIL ACTI ON
V.
NATI ONW DE | NSURANCE CO. : NO. 98- CV- 3556

MEMORANDUM
Ludw g, J. January 20, 1999

Plaintiff Jeffrey J. Troebs and defendant Nationw de
| nsurance Co. cross-nove for summary judgnent on the enforceability
of the househol d excl usi on cl ause i n an aut onobi | e i nsurance policy
issued to plaintiff's father. Fed. R Civ. P. 56.* Plaintiff is
claimng uninsured notorist benefits. Jurisdictionis diversity.
28 U.S.C. § 1332.

Facts Based on Stipul ation?

1. Nat i onwi de Mut ual | nsurance Conpany i s a cor porati on
organi zed and exi sting under the | aws of the State of Ohi o, having
its principal place of business in Colunbus, OChio.

2. Jeffrey L. Troebs is a citizen and resident of the
Commonweal t h of Pennsylvania residing therein in Philadel phia,
Pennsyl vania. At all tinmes relevant to this action, Jeffrey L.
Troebs was an adult individual.

3. The anount i n controversy, excl usive of interest and
costs, exceeds $75, 000.

4. Subject matter jurisdictionis vestedinthis court
pursuant to 28 U . S.C. 8§ 1332(a)(1) because the citizenship of the

Y[Slummary judgnent shoul d be granted if, after draw ng

all reasonable inferences fromthe underlying facts in the |ight
nost favorable to the non-noving party, the court concludes that
there is no genuine issue of material fact to be resolved at trial
and the noving party is entitled to judgnent as a matter of |law”
Kornegay v. Cottingham 120 F.3d 392, 395 (3d Cir. 1997). “The
interpretation of a contract of insurance is a matter of |aw for
the courts to decide.” Paylor v. Hartford Ins. Co., 536 Pa. 583,
586, 640 A 2d 1234, 1235 (1994)

*The parties, through counsel, stipulatedto these facts,
whi ch constitute the record for the dispositive notions.



parties is diverse and the anmount in controversy, exclusive of
i nterest and costs, exceeds $75, 000.

5. On May 23, 1995 Jeffrey L. Troebs was involved in a
notor vehicle accident on Castor Avenue and Bristol Road,
Phi | adel phi a, Pennsyl vani a.

6. At the tinme of the accident Jeffrey Troebs was
driving a 1987 Pontiac Gand Am which was registered in the
Commonweal t h of Pennsyl vani a.

7. Jeffrey Troebs was the sole owner of the Pontiac
G and Am

8. Jeffrey Troebs clains the acci dent occurred when an
unknown vehicle traveling on Bristol Avenue cut him off, causing
himto swerve to avoid a collision, as a result of which Troebs
| ost control of his car and struck a parked vehicle.

9. Troebs sustained various injuries in the accident.

10. As of the date of the accident the Pontiac G and Am
was insured with United Services Autonobile Association (USAA).

11. Attached and marked Exhibit “A” is a true and
correct copy of the USAA declaration sheet for the aforesaid
i nsurance policy.

12. Under the USAA policy, M. Troebs had bodily injury
liability coverage of $50, 000 per person, $100, 000 per acci dent and
had uni nsured notori st coverage in the sane anounts.

13. Troebs made a claimfor uninsured notorist benefits
under the USAA policy on the basis that the accident was caused by
a “phantontf vehicle, the operator of which is considered to be
uni nsured under Pennsyl vani a | aw.

14. Troebs’” <claim for wuninsured notorist benefits
agai nst USAA was settled on or about June 4, 1996 i n exchange for
t he USAA per person uninsured notorist |imt of $50,000. Attached
and marked exhibit “B” is atrue and correct copy of the rel ease he
executed in settlement of that claim

15. Thereafter, Troebs denmanded coverage for uninsured
not ori st benefits under a Nationw de policy issued to his father,
Charl es Troebs, Jr.

16. As of the date of the accident, Charles Troebs, Jr.
had a Century Il auto policy with Nationw de, policy nunber 58 37
C 297031. Atrue and correct copy of the decl aration page for that
policy is attached and marked Exhibit “C'.

17. Charles Troebs, Jr. was the only naned insured or
pol i cyhol der for the aforenenti oned Nati onwi de policy.
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18. The Nationwi de policy covered a 1995 Pontiac
Bonnevil |l e owned by Charl es Troebs, Jr.

19. The Nationwide policy provided, inter alia,
uni nsured notorist coverage of $100, 000 per person, $300,000 per
occurrence. Attached and marked Exhibit “D is a true and correct
copy of the Century Il insurance policy issued by Nationw de to
Charl es Troebs, Jr. and the pertinent endorsenents to sane.

20. On page two, paragraph six of Endorsenent 2359 is
t he foll ow ng excl usion:

[ Uni nsured] coverage does not apply to:

* * * *

6. Bodily injury suffered while occupying a

not or vehicle owned by you or a relative but

not i nsured for Underinsured Motorist coverage

under this policy; nor to bodily injury from

being hit by any such notor vehicle.

21. Endorsenent 2359 pertaining to uninsured notori st
coverage states:

W will pay conpensatory damages . . . which

are due by law to you or a relative fromthe

owner or driver of an uninsured notor vehicle

because of bodily injury suffered by you or a

relative. Damages nust result from an
acci dent arising out of the:

1. owner shi p;

2. mai nt enance; or

3. use;

O the uninsured vehlcle

22. The term “you” as used in the Nationw de policy
i ncl udes only the policyhol der and the policyhol der’s spouse.

23. Jeffrey L. Troebs was not t he policyhol der or spouse
of the policyhol der of the Nationw de policy.

24. The term “relative” is defined in the Nationw de
policy as “one who regularly lives in [the policyholder’ s]
househol d, related to you by bl ood, marriage or adoptlon
relative may live tenporarily out si de your househol d.

25. Jeffrey Troebs has cl ai ned that he was a rel ati ve of
Charles Troebs, Jr., as the termis defined in the policy, i.e. on
the date of the accident he regularly lived with the policyhol der
(Charles Troebs) and was related to hi m by bl ood.

26. Nationw de deni es that Jeffrey Troebs resi ded at t he
home of Charles Troebs and has averred that he maintained a
separate residence and regularly lived at 2126 East Cunberl and
Street, Phil adel phia, Pennsylvani a.



27. For purposes of this notion and this notion only the
parties assume that Jeffrey Troebs was a “relative” of Charles
Troebs (as that term is defined in the policy) as the parties
bel i eve that resolution of the matter presents a genui ne i ssue of
mat erial fact not susceptible to summary judgnent.

28. The parties agree that the i ssues presented inthis
case are to be decided under the substantive law of the
Commonweal t h of Pennsyl vani a.

Di scussi on

The i ssue i s whet her under Pennsyl vani a | aw an aut onobi | e
i nsurance household exclusion <clause is void where the
owner/operator of a vehicle with uninsured benefits clains excess
uni nsured benefits under a household relative’'s insurance policy.
Under plaintiff's policy, the uninsured benefits coverage was
$50, 000 —and, under his father’s policy, $100,000. There appears
to be no deci sion on point. The question therefore becones howthe
Pennsyl vani a Suprene Court would rule if presented with the sane

facts. See 2-J Corp. v. Tice, 126 F.3d 539, 541 (3d Gr. 1997).

“I'n attenpting to forecast state |law, we nust consider relevant
st ate precedents, anal ogous deci sions, consi dered dicta, scholarly
wor ks, and any ot her reliable data tendi ng convincingly to show how
the highest court in the state would decide the issue at hand.”
Id.
l.

“The enforceability of the [household] exclusion is

dependent upon the factual circunstances presented in each case.”

Paylor v. Hartford Ins. Co., 536 Pa. 583, 595, 640 A 2d 1234, 1240

(1994). However, as a general rule, household exclusions in
Pennsyl vani a are i nvalid as contraveni ng t he under | yi ng pur poses of

the Pennsylvania Mtor Vehicle Financial Responsibility Law



(MVFRL), 75 Pa. Cons. Stat. Ann. 8§ 1701-1799.7 (1998).° See id.
There is an exception “where a plaintiff is attenpting to convert
underinsured coverage into liability coverage.” 1d. This results
when benefits are sought under the liability and underinsured

notori st provisions of the sane policy, Kelly v. Nationw de Ins.

Co., 414 Pa. Super. 6, 606 A . 2d 470 (1992); Newkirk v. United

Servs. Auto. Ass’'n, 388 Pa. Super. 54, 564 A 2d 1263 (1989),

Wl gemuth v. Harleysville Mut. Ins. Co., 370 Pa. Super. 51, 535

A. 2d 1145 (1988);* or, when a single naned i nsured nakes cl ai ns on
mul tiple policies all of which are issued in the insured s nane,
Payl or, 536 Pa. at 597-98, 640 A 2d at 1241.°

Here, plaintiff is not attenptingto convert underi nsured
coverage into liability coverage.® Plaintiff claims underinsured
coverage fromtwo separate policies —USAA and Nati onwi de —not t he
same policy. See stipulated facts 7 10, 13-15. Mor eover, the

two policies were not issued to the sane nane i nsured. The policy

Plaintiff does not argue that the exclusion | anguage in
his father's policy is unclear or amnbi guous.

‘Patterson v. Nationwide Mit. Ins. Co., No. 93-CV-1033,
1993 W. 405846 (E.D. Pa. Sept. 29, 1993) reached the sane result.

*Paylor cites with approval the following M nnesota
cases: Mers v. State Farm Mut., 336 N.W2d 288 (Mnn. 1983)
(single-vehicle accident victimcould not recover both liability
and underinsured notorist benefits wunder the sanme policy);
Ei senschenk v. Mller’s Mut. Ins. Co., 353 NW2d 662 (Mnn. C.
App. 1984) (insured may not recover underinsured notorist benefits
on a non-invol ved aut onobi |l e i nsured under the sanme policy as the
i nvol ved autonobile); Linder v. State Farm Mut. Auto. Co., 364
N.W2d 481 (Mnn. C. App. 1985) (famly car excl usion enforceable
agai nst single-vehicle accident victim who sought underinsured
notorist benefits frominsured who had other vehicles that were
covered under separate policies).

®Liability coverage is not an issue, in that the
tortfeasor is deened to have been driving an uninsured vehicle.
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in question, the Nati onw de policy, was issued to his father. See
id. 7 17.

Pennsylvania courts also wll enforce househol d
exclusions where the clainmnt was the operator of an uninsured

vehicle, Wndrimv. Nationwide Ins. Co., 537 Pa. 129, 641 A 2d 1154

(1994), or had wai ved first-party coverage, Ei chel man v. Nati onw de

Ins. Co., Pa. __ , 711 A . 2d 1006 (1998). Neither situation

exists here. See stipulated facts Y 10, 12; ex. A
.
Three recent Pennsylvania Suprene Court deci sions,
including Wndrim and Eichelman, suggest that the househol d
excl usion clause would be enforced in this case.

In Wndrimv. Nationwide Ins. Co., 537 Pa. 129, 641 A 2d

1154 (1994), " plaintiff, while operating his uninsured autonobil e,
was injured by an unknown driver. He sought uninsured coverage
under his nmother’s policy, which contained a househol d excl usion
cl ause. The Pennsylvania Suprenme Court enforced the exclusion,
citing the intent of the MVFRL to encourage the insuring of al
vehi cl es. To have voi ded t he househol d excl usi on woul d have served
as a disincentive for relatives of a nanmed insured to obtain their
owWn i nsurance.

The followi ng year, Hart v. Nationw de Ins. Co., 541 Pa.

419, 663 A 2d 683 (1995) (per curiam reversed a Superior Court
deci sion that had voi ded a househol d exclusion. Unlike plaintiff

Wndrim Hart was i nsured but had el ected not to purchase uni nsured

"When presented with similar facts, our Court of Appeals
reached the sane conclusion as Wndrim See Nati onwide Miut. Ins.

Co. v. Hanpton, 935 F.2d 578, 587-90 (3d Cr. 1991).
6




and underinsured coverage, as pernmtted by the MVFRL.® Wndri mwas
found to be controlling. As observed in Justice Cappy’ s dissent,
t hi s deci sion cannot rest narrow y on encouragi ng conpliance with
the MVFRL i nasnuch as plaintiff had insured his vehicle. See Hart,
541 Pa. at 421-22; 663 A . 2d at 683. Hart reflects the further goal
of universal uninsured and underinsured cover age.

Thi s poi nt was enphasi zed i n Ei chel man, a 1998 deci si on,
i n which the househol d excl usi on was enforced agai nst an insured
notori st who declined underinsured notorist coverage.

“[Tl]here is a correlation between prem uns

paid by the insured and the coverage the

cl ai mant shoul d reasonabl y expect to receive.”
Here, [the insured] voluntarily chose not to

purchase underinsured notorist coverage. In
return for this choice, appellant received
reduced insurance premuns. . . . Thus, this

Court <concludes that giving effect to the
“househol d exclusion” in this case furthers
the legislative policy behind underinsured
notori st coverage in the MVFRL since it wll
have the effect of holding [the insured] to
hi s voluntary choice.

Allowing the *“household exclusion”
| anguage to stand in this case is further
bol stered by the intent behind the MVFRL, to
stop the spiraling <costs of autonobile
i nsur ance in t he Commonweal t h. | f
[plaintiff’s] position were accepted, it woul d
allow an entire famly living in a single
househol d w t h numer ous aut onobiles to obtain
underi nsured notorist coverage for each famly
menber through a single insurance policy on
one of the autonobiles in the household. If
this result were allowed, it would nost |ikely
result in even higher insurance prenm uns on
all insureds, . . . since insurers would be
required to factor expanded coverage cost into
rates charged for underinsured notori st
cover age.

8A 1990 anendment of the MVFRL el i m nat ed t he requirenent
t hat uni nsured and underi nsured notori st coverages be included in
every policy. See 75 Pa. Cons. Stat. Ann. § 1731(a) (West 1998).
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Ei chel man, 711 A 2d at 1010 (quoting Hall v. Amca Mit. Ins. Co.,

538 Pa. 337, 349, 648 A.2d 755, 761 (1994))

The sanme consi derations and concerns apply to notorists
who purchase insufficient uninsured or wunderinsured coverage.
Enf orcing t he excl usi on keeps i nsurance costs i n check because t he
insurer can accurately calculate the extent of its risk — as
limted to nanmed famly vehicles. Lower costs are a nmmjor

obj ective of the MWFRL. See Eichelman, 711 A 2d at 1008 (repeal of

no-fault systemand enactnent of MVFRL denonstrated a | egislative
“concern for the spiraling consuner cost of autonpbile insurance
and resul tant i ncrease in the nunber of uninsured notorists driving
on public highways”). Declaringthe exclusion void could encourage
househol d nenbers to rely on whichever insurance policy had the
| argest uni nsured/ underi nsured coverage. Following the Hart-
Ei chel man rational e, relatives woul d have an i ncentive to purchase
mniml first-party coverage, knowing that they could avail
themselves of the highest limts wthin their household.?
According to this reasoning, the result would be higher prem uns
because insurers would charge for the added risk of inadequately
insured fam |y nmenbers. These strong public policy considerations
— as perceived by the Pennsylvania Suprene Court — favor
enf orcenent of the househol d excl usion.

“Il1]t is only in the clearest of cases that a court may
make an alleged public policy the basis of judicial decision.”

Ei chel man, 711 A 2d at 1010. The Pennsyl vania Suprene Court’s

°Economists refer to this as “free-riding.” However,
whet her that thesis is nore than marginally realistic here would
appear to be a matter of specul ation.
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public policy anal ysis of autonobile insurance cost reduction and
i ncreased coverage has now been repeatedly utilized to set aside
t he general rul e agai nst househol d exclusions. The sane anal ysi s
applies here. Accordingly, the household exclusion in this case

wi || be upheld and decl ared to be enforceable.

Edmund V. Ludw g, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY L. TRCEBS : ClVIL ACTI ON
V. :
NATI ONW DE | NSURANCE CO. NO. 98- CV- 3556
ORDER

AND NOW this 20th day of January, 1999, the notion of
plaintiff Jeffrey L. Troebs for partial sunmary judgnent i s deni ed.
The notion of defendant Nationwi de Insurance Co. for summary
j udgnent is granted.

A nmenorandum acconpani es this order.

Edmund V. Ludw g, J.



