IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A A, MJRRAY : CIVIL ACTI ON
V.
SURG CAL SPECI ALI TI ES CORPORATI ON NO. 97-0444

MEMORANDUM AND ORDER

HUTTON, J. January 13, 1999

Presently before the Court are Defendant Surgical
Specialities Corporation’s Mtion for Summary Judgnent (Docket No.
16), Plaintiff Patricia AL Mirray’s reply (Docket Nos. 17 & 19),
and Defendant’s sur reply thereto (Docket No. 20). Al so before the
Court are Defendant’s Motion to Conpel Production of Docunents in
Response to Third-Party Subpoena (Docket No. 14) and Tasty Baki ng
Conpany’s reply thereto (Docket No. 15). For the reasons stated

bel ow, the Defendant’s Motion for Sunmary Judgnent is DEN ED and

Defendant’s Motion to Conpel Production of Docunents is DEN ED

. BACKGROUND

Taken in the |ight nost favorabl e to the nonnovi ng party,
the facts are as follows. Beginning on January 29, 1996, Plaintiff
Patricia Murray worked as a surgical bl ade inserter and nonitor for
Def endant Surgical Specialities Corporation (“SSC’). As part of

her job, Mirray inserted blades, checked blades for flaws, and
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packed boxes of bl ades into cartons. As she performned these tasks,
Murray was always sitting down.

On April 29, 1996, Murray went to Dr. Al bert Roke because
she had trouble wal king after sitting for long periods of tine.
Murray told Dr. Roke that she sat continually while she worked
except for the occasional bathroomor rest break. Mirray also told
Dr. Roke that she worked fifty-five (55) hours per week during the
previous nonth. Dr. Roke exam ned Murray and di agnosed her with
degenerative disk disease of the spine with cervical and | unbar
sprai n.

As part of his diagnosis, Dr. Roke instructed Murray not
toreturn to wrk. In anote to SSC, Dr. Roke noted Murray’ s work
restriction and i nfornmed SSC t hat he woul d check on her ability to
return to work every one or two weeks. Dr. Roke also ordered an
MRl and instructed Murray to undergo physical therapy.

The next day, April 30, 1996, Murray infornmed SSC that
she was not reporting for work pursuant to her physician’s
instructions. On that sane day, Murray went to see Teresa Smth,
SSC s Human Resources Director. Mirray gave Smth the note from
Dr. Roke and filled out sone paperwork. Mirray asked Smth if she
coul d performanother job that did not require sitting. Smthtold
her that there were no jobs that fit that description. Sm th
suggested that Murray work on a part-tinme basis, but Murray refused

this offer pursuant to Dr. Roke' s instruction not to work until the
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results of the MR were known. During that visit, Smth gave
Murray an application for short termdisability benefits.

Followng her visit with Smth, Mrray filled out a
portion of the disability application and took the application to
Dr. Roke. Dr. Roke filled out the remaining portions of the
application and Murray returned it to SSC on May 1, 1996. SSC
rejected the application because Dr. Roke failed to indicate when
Murray would be able to return to work. Smith then gave Miurray a
second application. Mirray conpleted this second application on
May 2, 1996, which now stated that she was totally disabled. Dr.
Roke certified her as totally disabled and indicated that her
expected date of return to work was June 1, 1996.

After a nonth of working at SSC, Murray began selling
Tast ykakes to her co-workers. Murray asked Smth if she could
still deliver orders of Tastykakes to her co-workers even though
she tenporarily stopped working at SSC. Smth i nformed Miurray that
she could not go onto SSC s prem ses to deliver Tastykakes. Wen
returning the second disability application to Smth, Mirray again
asked if she could deliver Tastykakes to her co-workers by | eaving
themin the unchroom This time Smth told Miurray that, whil e she
coul d not go through the building, she could go to the side of the
bui | di ng and del i ver Tastykakes to co-workers who were outside on
br eak.

Murray drove around to the side of the building. Mirray
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asked a co-worker to go inside the building and get a friend who
was on a lunch break. The friend canme out to see Miurray and took
t he Tastykakes inside to the lunchroom Meanwhile, in the parking
lot, Murray talked with co-workers who where outside on break. A
SSC policy prohibited enployees fromvisiting other enployees in
the lunchroom or in production areas during work hours w thout
aut hori zation. Another SSC policy prohibited visitors on conpany
prem ses, including the parking lot, at any tine.
On May 13, 1996, SSC termnated Miurray’s enploynent
Murray clains that SSC first told her that she was term nated for
“not conpleting the right forns.” SSC contends that it fired
Murray because she violated SSC policies by visiting co-workers in
the parking lot and delivering Tastykakes.
On January 29, 1997, Murray filed the instant |awsuit.

Murray al | eges that SSC term nated her because of her disability in
violation of the Anericans with Disabilities Act (“ADA”). As part
of discovery, on May 11, 1998, SSC served a subpoena upon Tast ykake
| ncor por at ed seeki ng:

Any and all enploynent records pertaining to

Patricia A Mirray, in the possession of

Tastykake Inc., including, but not limted to,

drug test results, conpensation earned, hours

wor ked, benefits received or entitled to,

di sci pli ne assessed, and reasons for enpl oynent

separation, if any.

On May 22, 1998, Tasty Baki ng Conpany (“Tastykake”) responded to

SSC s subpoena by provi ding certain docunents. Tastykake obj ect ed,



however, to providing any docunents relating to drug or al coho

test results based upon a Pennsylvania patient confidentiality
statute. On July 1, 1998, SSC filed a notion to conpel Tastykake
to produce any such docunents. On July 17, 1998, SSC also filed a

nmotion for summary judgnent. The Court addresses both notions.

1. DI SCUSSI ON

A. Mtion for Summary Judgnent

1. Standard
Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or admi ssions on file to show that there
iS a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986).

When deci ding a notion for sunmary judgnment, a court nust

-5-



draw all reasonable inferences in the light nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposi ng summary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

2. Merits

Under the ADA, an enployer is prohibited from
di scrimnating against a “qualified individual with a disability,
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions, and privileges of enploynent.” 42 U S.C. § 12112(a)
(1994). A “qualified individual with a disability” is defined as
“an individual with a disability, who, with or without reasonable
accommodation, can perform the essential functions of the
enpl oynment position that such individual holds or desires.” 1d. 8§
12111(8). I n adj udi cating cases brought under the ADA, courts
apply the burden-shifting framework applicable to cases brought
under Title VII of the Gvil R ghts Act of 1964. See id. 8§ 12117;

McNemar v. Disney Stores, Inc., 91 F.3d 610, 619 (3d Cir. 1996),
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cert. denied, 117 S. C. 958 (1997).




There are three steps to this franmework. First, the
plaintiff bears the burden of establishing a prima facie case of

discrimnation. See Texas Dept. of Community Affairs v. Burdine,

450 U. S. 248, 252-53 (1981); MDonnell Douglas Corp. v. Green, 411

Us 792, 802 (1973). Second, the burden then shifts to the
def endant, who nust offer a legitimte non-discrimnatory reason
for the action. See id. Third, if the defendant satisfies this
burden, the plaintiff nust then cone forth with evidence indicating
that the defendant’s proffered reasonis nerely a pretext. See id.

In the instant action, Defendant SSC argues that sunmary
j udgnent should be granted in their favor because the Plaintiff
cannot prove the prima facie case of disability discrimnation. A
plaintiff presents a prinma facie case of discrimnation under the
ADA by denonstrating: (1) she is a disabled person within the
meani ng of the ADA; (2) she is otherwise qualified to performthe
essential functions of the job, wth or wthout reasonable
accommodations by the enployer; and (3) she has suffered an
ot herwi se adverse enpl oynent deci si on as a result of

discrimnation. See Gaul v. Lucent Techs., Inc., 134 F. 3d 576, 580

(3d CGr. 1998). The Defendant argues that summary judgnent is
appropri ate because the Plaintiff cannot establish any of the three

el enents of the prima facie case of disability discrimnation.



a. “Disability” Under the ADA

(1) Is the Plaintiff “Di sabled” Under the ADA?

The ADA defines a “disability” as “a physical

i npai rment that substantially limts one or nore of the major life

activities of such individual.” 42 U S C 8§ 12102(2)(A) (1994)

(enphasis added). “Major Life Activities nmeans functions such as
caring for oneself, performng manual tasks, walking, seeing,
heari ng, speaking, breathing, |learning, and working.” 29 CF. R 8§
1630.2(1) (1997).' More specifically, “‘[nfajor life activities’
are those basic activities that the average person in the general
popul ation can perform with little or no difficulty
includ[ing] sitting, standing, lifting, [and] reaching.” 29 C. F.R
Pt. 1630, App. § 1630.2(1).

“Whet her an inpairnment substantially limts amjor life
activity depends on the followng factors: (1) the nature and
severity of the inpairnment, (2) the duration or expected duration
of the inpairnment, and (3) the pernmanent or expected long term

inpact.” Sherrod v. Anerican Airlines, Inc., 132 F. 3d 1112, 1119

(5th Cir. 1998) (citing 29 C.F.R § 1630.2(j)(2)); Brown v.

Lankenau Hosp., No. ClV. A 95-7829, 1997 W. 277354, at * 3 (E. D. Pa.

May 19, 1997). “For an inpairnent to substantially [imt nmajor

life activities, the inpairnent nust be ‘a significant restriction’

3. “Because the ADA does not define many of the pertinent ternms, we are
guided by the Regul ations issued by the Equal Enploynent Opportunity
Commi ssion (“EEOC’) to inplenent Title | of the Act.” Deane v. Pocono Med.

Cr., 142 F.3d 138, 143 n.4 (3d Cir. 1998) (citations omtted).
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on the major life activity.” Taylor v. Phoenixville Sch. Dist.,

No. ClV.A 96-8470, 1998 W. 133628, at * 4 (E.D. Pa. Mar. 20, 1998)

(quoting Nave v. Wolridge Constr., No. ClV.A 96-2891, 1997 W

379174, at * 4 (E.D. Pa. June 30, 1997)). As the EEQCC regul ati ons
expl ai n:

[Aln inmpairment is substantially limting if
it significantly restricts the duration

manner or condition under which an i ndividual
can perform a particular major life activity
as conpared to the average person in the
general population's ability to perform that
sane major life activity. Thus, for exanple,
an individual who, because of an inpairnent,
can only walk for very brief periods of tine
woul d be substantially limted in the major
activity of walking. An individual who uses
artificial | egs woul d i kew se be
substantially limted in the mjor life
activity of wal ki ng because the individual is
unable to walk wthout the aid of prosthetic
devi ces.

29 CF.R Pt. 1630, App. 8§ 1630.2(j).

In the present case, the Plaintiff presented sufficient
evi dence to create a genui ne issue of material fact of whether she
suffers frominpairnents that substantially limts her ability to
perform manual tasks, sit, walk, and work. The Plaintiff offers
three letters fromDr. George Strobel. These letters indicate that
Plaintiff suffers severe back pain, nunbness in her |legs, and
difficulty in walking and sitting. For instance, Dr. Strobe
reports that: “Walking for further than a block produces
significant pain and produces sonme sensation of nunbness in

[Plaintiff's] legs.” Pl."s Ex. at 10a. As these |letters suggest,
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Plaintiff may present expert testinony that she suffers from a
severe back condition which substantially limts her ability to
perform manual tasks, sit, walk and work. Accordingly, the

Defendant’s notion nust be denied in this respect.

(2) Is the Plaintiff Regarded as Di sabl ed Under the ADA?

The ADA further provides that an individual suffers from
a “disability” if he is “regarded as having such an inpairnment.”
42 U.S.C. 8§ 12102(2)(C). “The focus of such an inquiry is not on
the plaintiff’s actual abilities but instead, is ‘on the reactions
and perceptions of the persons interacting or working with [the
plaintiff].”” Taylor, 1998 W. 133628, at * 7 (quoting Kelly, 94
F.3d at 108-09)). This Court recently stated that under Section
12102(2) (O):

a plaintiff wuld be entitled to the

protection of the ADA even if he does not

actually have a substantially [limting

inpairnment, as long as he can show that

defendants regarded him as having such an

i npai r ment . See 29 CFR 8§ 1630.2(1).

Wher e, as here, def endants concede that
plaintiff has an inpairnment, plaintiff nust

still show that defendants perceived his
i npai rment to be one which posed a substanti al
[imtation on one of his major life

activities. See, e.qg., Forrisi v. Bowen, 794
F.2d 931, 934 (4th Cir. 1986). The nere fact
that an enployer is aware of an enployee’s
inmpairment is insufficient to denonstrate
ei ther that the enpl oyer regarded the enpl oyee
as disabled or that the perception caused the
adverse enploynent action. Kelly v. Drexel
Univ., 94 F.3d 102, 109 (3d GCr. 1996).

Nave, 1997 WL 379174, at *8.
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In this case, Plaintiff offered sufficient evidence to
suggest that SSC regarded her as disabled. SSC concedes that it
knew of Plaintiff’s back condition. See Def.’s Reply Mem of Law
at 8. Moreover, SSC had nore than nmere know edge. Plaintiff
provided SSC with Dr. Roke’s note, dated April 29, 1996, which
stated that Plaintiff was unable to work for an unspecified period
of time due to pain in her back. Plaintiff also provided SSC with
a disability application. Therefore, the Court finds that thereis
a genuine issue of material fact concerning whether SSC regarded

Plaintiff as di sabl ed.

(3) Is the Plaintiff Reported as Di sabled Under the ADA?

A plaintiff attenpting to neet the second prong of the
ADA disability definition--having a record of inpairnent--nust
denonstrate “a history of, or [be] msclassified as having, a
ment al or physical inpairnment that substantially limts one or nore
major life activity.” 29 CF.R 8 1630.2(k). Summary judgnment in
favor of the enployer is appropriate if the enpl oyee’'s record of
i mpai rment does not denonstrate a substantial limtation in major

life activities. See Popko v. Pennsylvania State Univ., 994 F.

Supp. 293, 299 (E.D. Pa. 1998).

In the present case, the Court finds that summary
judgnment is not appropriate with regard to this prong of ADA
disability definition. As noted above, Plaintiff provided SSCwth

several docunments that a reasonable jury could find “reported” the
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Plaintiff as disabled. Therefore, Defendant’s notion for summary

j udgnment denied in this respect.

b. Essential Functions of the Job

Def endant al so argues that Plaintiff failed to establish
the second prong of the prima facie case of disability
di scri m nation: performance of the essential functions of the job.
Plaintiff can satisfy this burden if she can nmake at | east a faci al
show ng t hat her proposed accommobdation i s possible. See Gaul, 134
F.3d at 580. More specifically, the Plaintiff nust “denonstrate
that there were vacant, funded positions whose essential duties
[she] was capable of performng, wth or wthout reasonable
accommodat i on, and that these positions were at an equi val ent | evel

or position as [her fornmer job].” Shiring v. Runyon, 90 F.3d 827,

832 (3d Gir. 1996). Plaintiff nust al so denonstrate as part of his
facial showing that the costs associated wth her proposed
accomodation “are not clearly disproportionate to the benefits

that it will produce.” Borkowski v. Valley Cent. Sch. Dist., 63

F.3d 131, 138 (2d Cir. 1995). The term*“costs” includes financi al
as well as adm ni strative burdens on a conpany. See Gaul, 134 F. 3d
at 580. If Plaintiff is able to make out a prima facie show ng,
“the defendant then bears the burden of proving, as an affirmative
defense, that the accommobdations requested by the plaintiff are
unreasonabl e, or woul d cause an undue hardship on the enployer.”

Shiring, 90 F.3d at 831.
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In this case, the Court finds that Plaintiff could
perform the essential functions of the job. Plaintiff provided
this Court with sufficient evidence to find that SSC refused to
accommodat e her request of standing while perform ng her surgical
bl ade inserter and nonitor job or perform ng another job at SSC
that required only standing. However, Defendant al so argues that
the Plaintiff is a person unable to work and, thus, not covered by

t he ADA. See McNemar, 91 F.3d at 618. Def endant cont ends that

Plaintiff is estopped fromarguing that she is able to performthe
essential functions of the job because she indicated on her
disability application that she was totally disabled. This Court
di sagrees because it cannot neke the necessary finding that
Plaintiff was acting in bad faith when making this statenent. See

Krouse v. Anerican Sterilizer Co., 126 F. 3d 494, 501 (3d G r. 1997)

(cautioning district courts that a finding of i nconsistency and bad
faith are required before concluding that a plaintiff is judicially
estopped from asserting her status as qualified under the ADA).
Therefore, the Defendant’s notion is denied with respect to this

prong of the prima facie case.

c. Adverse Enploynent Decision as a Result of Discrimnation

Finally, Defendant contends that Plaintiff cannot show
t hat she has suffered an ot herw se adverse enpl oynent decision as
aresult of discrimnation, the third and final prong of the prim

facie case of disability discrimnation. Under this prong,
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Plaintiff nust show an inference of discrimnation to w thstand

summary judgnent. See Taylor, 1998 W. 133628, at *10.

In this case, Plaintiff clearly suffered an adverse
enpl oynent deci sion as she was term nated. The issue is, however,
whet her this termnation was a result of disability discrimnation.
This Court finds that Plaintiff offered evidence that raises an
inference of discrimnation. Plaintiff states that SSCterm nated
her for failing to conplete forns correctly. Defendant states that
it fired her for violating conpany policies with respect to
visiting. In either case, Plaintiff denonstrated that she nmay have
been treated less favorably than other simlarly situated, non-
di sabl ed enpl oyees. Plaintiff testified that SSC s Human Resour ces
Director gave her permssion to visit enployees and deliver
Tastykakes in the parking |ot. Nonet hel ess, SSC term nated the
Plaintiff for doing what the SSC Human Resources Director gave her
perm ssion to do. Accordingly, the Court finds that the record
contai ns evidence that coul d convince a reasonable jury to find the
prima facie elenents. Therefore, Defendant’s notion for sunmary

j udgnent is deni ed.

B. Mbtion to Conpel Production of Plaintiff’'s Drug or Al cohol Test

In addition to the notion for summary judgnment, the
Def endant filed a notion to conpel Tastykake to produce drug test
results of the Plaintiff. Rule 26(b)(1) of the Federal Rules of

Cvil Procedure provides that “[p]arties may obtain discovery
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regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action . . . .” Fed. R
Cv. P. 26(b)(1). Tastykake asserts that Plaintiff’s drug tests
are privileged under a Pennsylvania confidentiality statute. The
statute provides:

Al | pati ent records and all i nformati on
contained therein relating to drug or alcohol
abuse or drug or al cohol dependence prepared or
obtained by a private practitioner, hospital,
clinic, drug rehabilitation or drug treatnent
center shall remain confidential and may be
disclosed only with the patient's consent and
only (i) to nedical personnel exclusively for
purposes of diagnosis and treatnent of the
patient or (ii) to governnment or other officials
exclusively for the purpose of obtaining
benefits due the patient as a result of his drug
or al cohol abuse or drug or al cohol dependence
except that in energency nedical situations
where the patient’s life is in imediate
j eopardy, patient records my be released
W t hout the patient’s consent to proper nedical
authorities solely for the purpose of providing
medi cal treatnent to the patient.

71 Pa. Cons. Stat. § 1690.108(c) (West 1995).

This Court finds that the statute applies to the case at
bar . The statute does not define patient. Nevert hel ess, given
that the purpose of the statute was to protect the rel ease of
confidential drug and alcohol tests, the Court finds that the
Plaintiff may be considered a “patient” wunder the statute.
Mor eover, Tastykake may be considered a “private practitioner”
which obtained and prepared Plaintiff’s drug test results.

Finally, the Court finds that the Plaintiff did not waive the
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statutory privilege by bringing this | awsuit because these results

are not relevant to any personal injuries. See O Boyle v. Jensen,

150 F.R D. 519, 522 (MD. Pa. 1993) (finding an exception to the
statute exists when the patient brings a personal injury action
whi ch calls into question his or her physical or nental condition).
For these reasons, the Court denies the notion to conpel.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A A, MJRRAY : CIVIL ACTI ON
V.

SURG CAL SPECI ALI TI ES CORPORATI ON NO. 97-0444

ORDER

AND NOW this 13t h day of January, 1999, upon
consi deration of the Defendant’s Mtion for Sunmary Judgnent and
Def endant’ s Motion to Conpel Production of Docunents, IT IS HEREBY
ORDERED t hat :

(1) Defendant’s Mdtion for Summary Judgnent is DEN ED;
and

(2) Defendant’s Motion to Conpel Production of Docunents

i s DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.
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