IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MARYBETH McCABE

PLAI NTI FF, : ClVIL ACTI ON
V. : 96- 8245

STATE FARM MJUTUAL AUTOMOBI LE
| NSURANCE COVPANY

DEFENDANT

VEMORANDUM AND ORDER

The plaintiff, Marybeth McCabe (MCabe), brought an action
agai nst her insurer, defendant State Farm Mutual Autonobile
| nsurance Conpany (State Farn), for damages arising out of the
al | eged m shandling of an insurance claim The parties have
filed cross notions, State Farm for summary judgnment and M Cabe

for partial summary judgnent.

Backgr ound

On March 22, 1991, MCabe was injured in an autonobile
acci dent when her car was hit fromthe rear. As a result of the
accident, she clains she suffers serious permanent injuries
i ncluding a brachial plexus traction injury which requires
ongoi ng nedi cal treatnent and physical therapy. She incurred
nmedi cal expenses in excess of $18,000. As for the brachi al
pl exus injury, MCabe was advi sed that she woul d need surgery
whi ch woul d expose her to potential paralysis. Besides nedical

expenses, MCabe clains a | oss of approxi mately $25, 000 from her



| aw practi ce.

At the tinme of the accident, MCabe was insured by State
Farm On Decenber 22, 1992, the tortfeasor offered MCabe
$92,755.39 to settle, which she accepted following State Farni s
February 1993 approval of the offer. On Decenber 30, 1992,
McCabe’ s | awyer, Mona Shuben Picciotto, notified State Farmt hat
McCabe woul d seek underinsured notorist benefits (UM under the
terms of her insurance policy. In August of 1993, MCabe
di scharged her lawer. On Novenber 8, 1993, M:Cabe submtted
medi cal docunentation to State Farmregarding treatnent for her
injuries. On March 1, 1994, McCabe wote to State Farm demandi ng
t he $100,000 policy limts pursuant to the UMclaim In
response to a request by State Farm MCabe subm tted additional
medi cal records on July 20, 1994.

On Septenber 28, 1994, State Farm of fered McCabe $3,000 to
settle her claim The follow ng day, MCabe rejected the offer
and demanded arbitration pursuant to the terns of the insurance
policy. Following this demand, State Farmretai ned John F. Lew s
as counsel to handle the arbitration and M. Lew s appoi nted
WIlliamH Pugh, V, Esq. as State Farmis arbitrator. On Cctober
25, 1994, McCabe requested an extension of tine to retain new
counsel and to appoint an arbitrator. MCabe chose Joseph M
Adans as her attorney, who in turn appointed Carol A Shelly,

Esq. as McCabe’s arbitrator. On June 14, 1995, both arbitrators



agreed on the choice of Rae Boyl an Thomas, Esq. as the neutral
arbitrator

Fol | ow ng McCabe’ s denand for arbitration, State Farm
request ed addi ti onal nedical authorizations from MCabe, a
statenent under oath (SUO), and an independent nedical
exam nation (IME). In February 1995, MCabe forwarded the
medi cal authorizations to M. Lews, followed by the SUO in
August 1995. Dr. Lawence Kerson was chosen by M. Lewis to
conduct the IME. The exam nation took place on Septenber 8,
1995. On Septenber 18, 1995, MCabe was exam ned by Dr. Robert
Schwartzman, who indicated the potential for surgery to treat her
injuries. In April 1996, both Dr. Kerson and Dr. Schwartzman
subm tted additional reports. Dr. Schwartzman continued to
recomend surgery and Dr. Kerson advised against it.

On April 10, 1996, Dr. Schwartzman was deposed. On May 17,
1996, State Farm nade a second offer to McCabe in the sum of
$25,000. On May 20, 1996, McCabe refused the offer, reiterating
her demand for the policy limts. Dr. Kerson was deposed on My
23, 1996. Following his deposition, State Farmincreased its
of fer to $30,000. The next day, MCabe refused this offer and
agai n demanded the $100, 000 policy limts.

The arbitration hearing was held on May 30, 1996. On June
6, 1996, the arbitrators unaninmously agreed to an award of

$52,744.11. On July 1, 1996, State Farmpaid this anmount to



MecCabe.

1. Legal Standard

Rul e 56(c) of the Federal Rules of Ci vil Procedure provides
that summary judgnent is appropriate if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986) .

The party noving for sunmary judgnment "bears the initial
responsibility of informng the district court of the basis for
its notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of material fact."
Celotex, 477 U.S. at 323. Wen the noving party does not bear
the burden of persuasion at trial, as here, its burden "may be
di scharged by 'showing'--that is, pointing out to the district
court--that there is an absence of evidence to support the
nonnovi ng party's case." 1d. at 325.

Once the nmoving party has filed a properly supported notion,

t he burden shifts to the nonnoving party to "set forth specific



facts show ng that there is a genuine issue for trial." Fed. R
Cv. P. 56(e). The nonnoving party "may not rest upon the nere
all egations or denials of the [nonnoving] party's pleading," id.,
but nust support its response with affidavits, depositions,

answers to interrogatories, or admssions on file. See Cel otex,

477 U. S. at 324; Schoch v. First Fidelity Bancorporation, 912

F.2d 654, 657 (3d Gr. 1990).

To determ ne whether sunmary judgnment is appropriate, | nust
det erm ne whet her any genuine issue of material fact exists. An
issue is "material" only if the dispute "m ght affect the outcone

of the suit under the governing law." See Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986). An issue is "genuine"

only "if the evidence is such that a reasonable jury could return
a verdict for the nonnoving party." 1d. O course,
"[c]redibility determ nations, the weighing of the evidence, and
the drawing of legitimate inferences fromthe facts are jury
functions, not those of a judge." Anderson, 477 U S. at 255; see

also Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F.2d 1358,

1363 (3d Cir. 1992). Moreover, the "evidence of the non-novant
is to be believed, and all justifiable inferences are to be drawn

in his favor." Anderson, 477 U.S. at 255; see also Big Apple

BMN 974 F.2d at 1363. Thus, ny inquiry at the sunmmary judgment
stage is only the "threshold inquiry of determ ning whether there

is the need for a trial,"” that is, "whether the evidence presents



a sufficient disagreenent to require subm ssion to a jury or

whether it is so one-sided that one party nust prevail as a

matter of | aw Ander son, 477 U.S. at 250-52.

1. Bad Faith

McCabe brings her bad faith clai munder 42 Pa.C.S. A § 8371
whi ch provides that:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court may take all the

foll owi ng actions:

(1) award interest on the amount of the claimfromthe
date the claimwas nade by the insured in an anmount
equal to the prinme rate of interest plus 3%

(2) Award punitive danages agai nst the insurer

(3) Assess court costs and attorney fees against the

i nsurer.

“[T]o recover under a claimfor bad faith, the plaintiff
nmust show that the defendant did not have a reasonabl e basis for
denyi ng benefits under the policy and that defendant knew or
reckl essly disregarded its |ack of reasonable basis in denying

the claim” Terletsky v. Prudential Property & Cas. Ins. Co.,

649 A 2d 680, 688 (Pa. Super. C. 1994); see also Klinger v.

State Farm Auto. Ins. Co., 115 F.3d 230, 233 (3d Cr. 1997). The

plaintiff nust establish bad faith by clear and convi ncing

evi dence. Polselli v. Nationwide Miut. Fire Ins. Co., 23 F.3d

747, 750 (3d Cir. 1994). Since plaintiff’s burden at trial is

hi gher than preponderance of the evidence, plaintiff’s burden in

opposi ng sunmary judgnent is also higher. Anderson, 477 U S. at



254 (“... inruling on a notion for summary judgnent, the judge
must view the evidence presented through the prismof the
substantive evidentiary burden.”). Thus | nust consider whether
McCabe has cone forward with sufficient facts to neet this
substantive evidentiary burden.

State Farm noves for summary judgnent on the ground that
there is no evidence that it acted unreasonably in refusing to
pay U M benefits to McCabe.' State Farm asserts that it acted
reasonably in disputing the value of McCabe’s UMclaim in
handling her claim in negotiating a potential settlenent, and in
the arbitration process.

State Farm puts forward several bases for initially refusing
to pay the UMpolicy limts. First, MCabe had been previously
conpensated by the tortfeasor in excess of her out of pocket
costs and |l osses. (Exhs. C, E, Conplaint at 7 11, 12).2
Second, McCabe was still treating for injuries froma previous
accident and the causative role of the two accidents was not
specifically determnable. (Exh. K). Third, MCabe's injury

cl ai mwas undercut by her work hours. (Exh. B, at 34). Fourth,

1 Since McCabe nust show a | ack of reasonable basis in

State Farmis handling of the claim State Farm may prevail by
affirmatively denonstrating a reasonable basis for its actions if
McCabe does not present contradictory evidence.

2 State Farmincluded conplete deposition transcripts in

t he exhi bits acconpanying its sunmary judgnment notion.
Therefore, citations refer to these exhibits unless otherw se
speci fi ed.



McCabe’ s treating physicians produced differing reports,
sonetinmes reporting normal findings with respect to her injuries.
(Exhs. K, G H, B, at 28-30). MCabe presents no evidence to
show that State Farm acted unreasonably in disputing the value of
the UMclaim

State Farmcontends that it handled the UMclaimin a
reasonabl e manner. Upon notification by McCabe in early 1993,
State Farm began its clains process. (Exhs. D, E). Later in
1993, McCabe changed attorneys, which caused delays in the
arbitration proceeding. (Exh. N). State Farmreceived conplete
medi cal authorization from McCabe in February 1995. (Exhs. P, B,
at 110-13). Follow ng additional delays sought by MCabe (Exh.
B, at 169-71), State Farmtook her SUO in August 1995. State
Farm al so notes that its request for the I ME and use of the I ME
wer e proper under the insurance policy. (Exh. F, at 6).

McCabe seeks to show that State Farm did not properly handle
her claim Specifically, MCabe focuses on State Farm s
tinmeliness in processing her claim the supposed aninosity of one
of State Farmis clains adjusters, and the use and nethod of the
| ME.

McCabe considers a two and a half nonth delay in the
handl i ng of her claim caused by a switch in her clains
representative from Thomas Hatch to Kim G bbons, as evidence of

State Farmis bad faith. (Exh. AB, at 35-36). However, both



State Farm O ai ns Speci ali st Kim G bbons and State Farm
Superintendent Nadine Hamlton testified that the delay was
caused by an internal reorgani zation. (Exhs. AB, at 26-27, AC at
21-22). M Cabe provides no evidence to counter this testinony.

This time delay al one does not create bad faith. See Quarciar

v. Allstate Ins. Co., 998 F. Supp. 578, 583 (E. D. Pa. 1998).

McCabe conpl ains that Kim G bbons exhibited aninosity toward
her, making it inpossible for State Farmto fairly handl e her
claim This allegation m sapprehends the bad faith claim which
requires an insured to denonstrate a | ack of reasonable basis to
an insurer’s denial of benefits. The attitude of a |ower |evel
clains representative, who | acked the authority to nmake fi nal
deci sions on the claim (Exh. AB, at 124-25) and who handl ed
McCabe’s claimfor only a portion of the time (Exh. AB, at 123-
24, Conplaint at Y 23, 24), is not an elenent of this cause of
action. MCabe has failed to show how this alleged dislike for
her resulted in State Farm s denying her U M benefits w thout a
reasonabl e basi s.

McCabe attacks both Dr. Kerson who conducted the | Mg, and
the use of the IME by State Farm Since the policy specifically
provi des that the claimnt shall “consent to be exam ned by
physi ci ans chosen and paid by [State Farn] as often as [State
Farm reasonably may require,” (Exh. F, at 6), MCabe’s

conpl aints about the | ME are basel ess. MCabe clains that Dr.



Kerson's failure to use a particular diagnostic test, coupled
wth M. Lewis’s lack of inquiry about the non-use, reveal s abuse
of the IME by State Farm Dr. Kerson, however, testified that he
did not consider the test to be of any value for MCabe. (Exh.

Z, at 35-36). Dr. Kerson also gave a conpl ete expl anation of the
factors supporting his diagnosis. (Exh. Z, at 29). In Seidman

V. Mnnesota Mut. Life Ins. Co., 1997 W. 597608, at *3 (E. D. Pa.

1997), the court held that an insured could dispute the adequacy
of an exami nation, but, as a matter of law, it was not bad faith
for an insurance conpany to rely upon the exam nation. MCabe
has offered nothing to indicate why | should not follow this
anal ysi s.

McCabe further contends that Dr. Kerson’s representation by
a nenber of M. Pugh’s firmin a nedical mal practice action,
pending at the tinme of the arbitration, creates bias. This
si mul taneous representation is irrelevant because it is
undi sputed that Dr. Kerson did not know who the | ME was for when
he conducted it. (Exh. Z, at 6-9). Thus he did not know of
either M. Pugh’s involvenent or State Farmis. |In fact, Dr.
Kerson had no contact with anyone at State Farmregarding the
IME. (Exh. Z, at 49). Mre significantly, MCabe has put
forward no evidence that Dr. Kerson's testinony was untruthful or
m sl eading. The nmere fact that his diagnhosis differed fromthat

of McCabe’s nedical expert, Dr. Schwartzman, (Exhs. Q R, S,

10



does not make it of questionable validity, especially as other
physicians also differed fromDr. Schwartzman (Exh. K). MCabe
fails to overcone State Farms evidence that it acted reasonably
in handling her UMclaim

State Farm asserts that it acted reasonably in settlenent
negoti ati ons because each offer foll owed new information on
McCabe’'s injuries. State Farmnmade an initial offer of $3,000 in
Septenber, 1994. (Exh. L). In response, MCabe rejected the
of fer, demanded arbitration, and threatened a |awsuit. (Exh. M.
Fol | ow ng recei pt of McCabe’s nedi cal docunentation, the SUO the
| ME, and the taking of depositions for the arbitration, State
Farm made a second offer of $25,000 on May 17, 1996, which was
rej ected by McCabe who agai n denanded the $100, 000 policy limt.
(Exh. T). Finally, after additional testinony was received,
State Farmincreased its offer to $30,000 on May 23, 1996. (Exh.
U. This offer was al so rejected by McCabe, who reiterated her
demand for the policy imts. (Exh. U).

McCabe alleges that State Farmis final offer unreasonably
failed to reflect the valuation that its outside counsel placed
upon the claim MCabe asserts that M. Lewi s valued the claim
at $50,000 to $60, 000, based upon the testinony of State Farm
Cl ai ms Specialist KimG bbons (Exh. AB, at 123). However, both
M. Lewis and State Farm Superintendent Nadine Hamilton testified

to the contrary. According to Ms. Hamlton, M. Lew s considered

11



that anobunt to be a potential maxi numaward. (Exh AC, at 62-64).
M. Lewis stated that the $50,000 to $60, 000 range was an upsi de
potential verdict. (Exh Y, at 42). The $30,000 figure was a
conprom se between the perceived maxi rum and m ni nrum arbitration
awards. (Exh AC, at 64-65). McCabe has m scharacterized the
testinony and thus has failed to show that State Farm act ed
unreasonably with respect to the settlenent negotiations.

State Farm asserts that it appropriately relied upon the
arbitration hearing to resolve the U Mclaim MCabe alleges
that the arbitration process was tainted, making State Farnis
reliance upon the arbitration award bad faith. The insurance
policy provided for arbitration to resolve the UMclaim (Exh.
F, at 17). M. Shelly, MCabe’s chosen arbitrator, in
conjunction with State Farmis arbitrator selected the neutral
arbitrator, Rae Boylan Thomas. (Exh. O . The three arbitrators
unani mously awarded McCabe $52,744.11. (Exh. V). MCabe did not
chal l enge the arbitration award, but accepted paynent from State
Farm?® These facts provide a firmbasis for State Farnis
reasonabl e reliance upon the results of the arbitration.

McCabe also alleges that State Farm s use of Dr. Kerson's
testinony at the arbitration hearing reveals an inconsistency on

State Farmi s behal f that nust be bad faith. According to MCabe,

® McCabe filed her conplaint in this court on Decenber 12,
1996, nore than five nonths after State Farmpaid the arbitration
award in full.

12



State Farmi s increased settlenent offer neans it believed Dr.
Schwartzman’ s di agnosis, (Exhs. R U); therefore it used Dr.
Kerson’s contradictory testinmony, (Exhs. Q S), to win the
arbitration. Again, MCabe has |ost sight of the bad faith
claim To prove bad faith, a plaintiff nust attack the
reasonabl eness of an insurer in denying benefits. There is no
reason for State Farmto doubt the truthfulness of Dr. Kerson's
testinony. Thus McCabe’s argunent has no force.

State Farm has provided sufficient evidence that it acted
reasonably in denying McCabe U M benefits. MCabe has presented
no evidence to the contrary. Therefore, | will grant summary

judgnent for State Farmon the bad faith claim

| V. Breach of Contract

McCabe’ s breach of contract claimrequires her to prove four
el ements: the existence of a contract between the parties, the
essential terns of the contract, a breach of the duty inposed by
the contract, and danages resulting fromthe breach. Electron

Energy Corp. v. Short, 597 A 2d 175, 178-80 (Pa. Super. C.

1991); Ceneral State Auth. v. Coleman Cable & Wre Co., 365 A 2d

1347, 1349 (Pa. Comw. Ct. 1976); see also Caplan v. Fellheiner,

Ei chen, Braverman & Kaskey, 5 F. Supp.2d 299, 303 (E. D. Pa. 1998).

Interpretation of the insurance contract is assigned to the

13



court. Visiting Nurse Ass’n v. St. Paul Fire & Marine Ins. Co.,

65 F. 3d 1097, 1100 (3d Cir. 1995); Standard Venetian Blind Co. V.

Anerican Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983). In this

i nstance, the operative | anguage of the insurance policy reads:
“[e]l]ach party shall select a conpetent and inpartial arbitrator
These two shall select a third one.” (Exh. F, at 17).

McCabe mai ntains that State Farm breached the contract by
failing to appoint an inpartial arbitrator. State Farm counters
that it did not coomit a breach because both the neutral
arbitrator, M. Boylan Thomas, and the defense arbitrator, M.
Pugh, net the legal standard for inpartiality. Both State Farm
and McCabe nove for sunmary judgnent on this count.

McCabe and State Farm agree that Pennsylvania |l aw applies to
the issue of arbitrator inpartiality. The parties, however,

di sagree on the neaning of “inpartial arbitrator.”

Pennsyl vania’s courts and | egislature value arbitration
greatly because it provides “an expeditious and i nexpensive
met hod of resolving disputes with the further winning attri bute

of helping to ease congested court calendars.” Allstate Ins. Co.

v. Fioravanti, 299 A 2d 585, 589 (Pa. 1973). This reflects the

sanctity of arbitration and the deference given arbitration
awar ds.
McCabe did not challenge the arbitration through a direct

appeal. To allow a collateral challenge would invade the

14



sanctity of arbitration. Dressing up the collateral attack as a
breach of contract claimhas no effect on this analysis. Land v.

State Farm Mut. Ins. Co., 600 A 2d 605 (Pa. Super. C. 1991).

The courts have narrowy circunscribed their review of
arbitration proceedi ngs, and have required clear, precise, and

i ndubi t abl e evi dence. Fi oravanti, 299 A 2d at 588. The few

exceptions to the general rule of |eaving an arbitration award

undi sturbed are the denial of a full and fair hearing, Snmaligo v.

Firemans’s Fund Ins. Co., 247 A 2d 577, 580 (Pa. 1968); an

arbitrator’s fraud, m sconduct, corruption, or simlar
irregularity leading to an unjust, inequitable, or unconscionable

award, Fioravanti, 299 A 2d at 588; and prior |egal

representation of one of the parties by an arbitrator, Bole v.

Nati onw de Ins. Co., 379 A 2d 1346, 1348 (Pa. 1977). The

Pennsyl vania Uniform Arbitration Act allows for court review of
arbitration awards for evident partiality by the neutral
arbitrator, but restricts filing such a challenge to within
thirty days of receiving notification of the award. 42 Pa.C S. A
8§ 7314.

The case of Land v. State Farmlns. Co., 600 A 2d 605 (Pa.

Super. C. 1991), enphasizes the narrowness of these exceptions.
In Land, pursuant to an insurance policy requiring a conpetent
and inpartial arbitrator, the insurer chose an arbitrator it used

frequently -- he was nicknanmed “State Farnmis arbitrator” -- and

15



whose awards often favored the insurer. Nonetheless, the court
found the arbitrati on above reproach because the arbitrator’s
relationship to the insurer was insufficient to bring the
arbitration within the exceptions. The court concluded that “a
show ng of a direct relationship between a party to an
arbitration proceeding and a designated arbitrator nust be shown

before the requisite partiality of that arbitrator is
established.” Land, 600 A 2d at 607. 1In reaching this outcone,
the court reasserted the inportance of arbitration in |essening
the burden on the judicial system It noted that a | esser
standard of partiality, an “indirect connection,” would trigger
judicial review whenever a claimint was dissatisfied with an
arbitration award.

The di spute before ne nust be anal yzed against this
background. Neither arbitrator chall enged by McCabe fits within
any of the enunerated exceptions. MCabe first contends that M.
Pugh’s financial self-interest makes himpartial to State Farm
relying upon his and M. Lewis’s practice of occasionally
choosi ng each other as arbitrators, (Exh. Y, at 36-37). This
| evel of financial self-interest falls far short of the

corruption exception. Fioravanti, 299 A 2d at 588. MCabe next

all eges that M. Pugh is partial to State Farm because his firm
represented Dr. Kerson in a medical mal practice case during the

pendency of the UMclaim (Conplaint Exh. O. Undi sputed

16



testinony reveals that neither M. Lewis nor M. Pugh knew of the
representation while the U Mclaimwas active. (Exhs. X, at 11
27, Y, at 11). Finally, MCabe asserts that ex parte

communi cations with M. Lewis reveal M. Pugh’s partiality to
State Farm MCabe highlights six phone calls between the two
men that occurred after the appointnment of the neutral arbitrator
and before the announcenment of the arbitration award,
(Plaintiff’s summary judgnent notion Exh. 2), and their eating
together during the break in the arbitration hearing, before al
the evidence had been presented, (Exh. X at 23-25). Both M.
Lews and M. Pugh stated that they had no ex parte

comuni cations concerning the nerits of the case, (Exhs. X at
46, Y, at 15-19), and McCabe presents no specific evidence to
counter their sworn testinony. At best, when MCabe asserts that
M. Pugh is partial because he and M. Lew s have appoi nted each
other as arbitrators, he has an all eged connection to Dr. Kerson
and he communi cated on an ex parte basis with M. Lew s, she has
merely shown an indirect connection between M. Pugh and State
Farm Since M. Pugh’s undisputed testinony clearly denonstrates
that neither he nor his firmcurrently have or previously had an
attorney-client relationship with State Farm (Exh. X, at 27-28),
McCabe’ s tenuous connections are insufficient to upset the award,
Land, 600 A 2d at 607.

McCabe asserts that alleged partiality by the neutral

17



arbitrator, Ms. Boylan Thomas, creates a breach of contract by
State Farm Pursuant to the insurance policy, (Exh. F, at 17),
M. Pugh and Ms. Shelly, MCabe’s arbitrator, jointly chose Ms.
Boyl an Thomas, (Exh. O, not State Farmor its agent, M. Lew s.
As McCabe has not established State Farnmis liability for any
partiality by the neutral arbitrator, she has failed to state a
claimfor breach of contract. Assumng that State Farm coul d be
held I'iable and the statute of limtations had not run, MCabe’'s
claimstill fails because relief cannot be granted. MCabe seeks
damages, but the proper renedy is to vacate the arbitration award
and remand for assignnent of a new panel, 42 Pa.C S. A 88 7314,
7341; Bole, 379 A 2d at 1347.

As expl ained, State Farmi s summary judgnent notion on the
breach of contract claimw |l be granted and the cross claimfor

summary judgnent by McCabe will be deni ed.

V. Unfair Trade Practices and Consuner Protection Law

McCabe asserts a claimunder the Unfair Trade Practices and
Consuner Protection Law (UTPCPL), 73 Pa.C. S. A § 201-1 to 201-
9.3. To state a UTPCPL claim a plaintiff nmust show that the
defendant comm tted a m sfeasance, which is defined as the
i mproper performance of a contracted obligation. Gordon v.

Pennsyl vania Blue Shield, 548 A 2d 600, 604 (Pa. Super. Ct.

1988). The comm ssion of a nonfeasance, defined as the nere

18



failure to perform is not actionable. Gordon, 548 A 2d at 604.
Both State Farm and McCabe nove for summary judgnent on this
count.

McCabe asserts that State Farmcommtted a m sfeasance by
failing to select an inpartial arbitrator as required by the
i nsurance policy. In response, State Farm asserts that it did
not commt a m sfeasance, noving for summary judgnent because the
failure to pay benefits is not actionable, Gordon, 548 A 2d at
604; the contract allowed it to request the nedical records, SUGQ
and IME, (Exh. F, at 6, 17); and, as previously shown, it tinely
handled the U Mclaim MCabe’'s allegation raises the sane
i ssues involving M. Pugh as those discussed in the breach of
contract section. In ny analysis of the arbitration, | concl uded
that under the contract M. Pugh was inpartial. Therefore,
McCabe fails to show the conmm ssion of a m sfeasance and cannot
state a UTPCPL claim Therefore, summary judgnent will be

entered for State Farmon this claim

VI. Deceit

McCabe’ s deceit claimrequires her to denonstrate the
follow ng el enments: a msrepresentation, a fraudul ent utterance
thereof, an intention to induce action thereby, justifiable

reliance thereon, and danmage as a proximate result. Ml lon Bank

Corp. v. First Union Real Estate Equity & Mortgage |Invs., 951
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F.2d 1399, 1409 (3d Cr. 1991); WIlson v. Donegal Miut. Ins. Co.,

598 A 2d 1310, 1315 (Pa. Super. C. 1991). State Farm noves for
summary judgnent on the ground that it acted in accordance with
the contract and, therefore, no m srepresentation exists.

McCabe, relying upon the contractual |anguage governing the
selection of the arbitrators, contends that State Farm nmade a

m srepresention by indicating that she would receive a fair
arbitration hearing. As shown above, the contract was fulfilled
and the arbitration proceeding was fair. Sumrmary judgnent shal

be entered for State Farmon this claim

VII. Intentional Infliction of Enotional Distress

McCabe’s final claimasserts intentional infliction of
enotional distress based upon State Farmi s breach of the
i nsurance policy. Pennsylvania has a stringent test for such
clains, limting the cause of action to those instances in which
the breach was of the kind where “serious enotional distress was

a particularly likely result.” D Anbrosio v. Pennsylvania Nat’]|

Mut. Cas. Ins. Co., 431 A 2d 966, 970 n.5 (Pa. 1981) (citations

omtted). As previously discussed, State Farm has not breached
its contract with McCabe. MCabe attenpts to state a cl aim by
noting that she has seen a physician tw ce for sl eeplessness
caused by State Farmis handling of her claim (Exh B, at 172).

McCabe’ s naked all egation of enotional distress falls far short
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of the standard of D Anbrosi o because it states no acti onabl e

l[ink to conduct of State Farm Thus, State Farmi s sunmary

j udgnent notion shall be granted on this claim

AND NOW this day of January, 1999, IT IS ORDERED THAT

defendant’s notion for sunmmary judgnent is GRANTED (docket #35)
and plaintiff’s notion for summary judgnent is DEN ED (docket

#36). Judgnent is entered in favor of defendant State Farm

Anita B. Brody, J.

Copi es faxed to: Copies mailed to:
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