IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW MAGAGNA, et al.

Plaintiffs, i
v i Civil Action
' i No. 98-1033
SALI SBURY TOMSHI P SCHOOL i
DI STRICT, et al., !
Def endant s. i
Gawt hr op, J. Decenber 29, 1998

MEMORANDUM

Before the court in this discrimnation action is defendant,
Roberta Yanick’s notion to dismss all of plaintiffs’ clains
against her. Plaintiffs allege that defendants discrim nated
agai nst Matthew Magagna (" Matthew') because he suffers from
Attention Deficit Disorder ("ADD'). They sue under (1) 42 U S. C
8§ 1983; (2) the Rehabilitation Act of 1973 ("Rehabilitation
Act"), 29 U S.C. § 790, et seq; and (3) the Americans Wth
Disabilities Act of 1990 ("ADA"), 42 U S.C. 8§ 12101, et seq.

Ms. Yani ck argues that since she is not a state actor, the §
1983 cl ai m shoul d be dism ssed. She further contends that not
only does the Rehabilitation Act not apply to her, but also that
the alleged discrimnation is insufficient to create a cause of
action. She finally alleges that the ADA claimnust fail because

Mat t hew was not disparately treated, and because she is not a

public entity.



Backgr ound

Ms. Yanick is the coordinator of the Triad Alternative
School, an alternative school program operated by Salisbury
School District (the "District”) in conjunction with two ot her
school districts to provide alternative instruction for special -
needs students and for students serving suspensions. The school
districts own Triad but do not directly enploy M. Yanick.

Rat her, she is paid by St. Luke's Renewal Centers, a non-profit
corporation that operates Triad as an independent contractor to
the districts.

Matt hew s ADD caused the Salisbury School District and
Matthew s nother to enter into a service agreenent which detail ed
an individualized educational programfor Matthew. The school
district apparently conplied with the agreed-to educati onal
programuntil January 1997, when the District sent Matthew to
Triad to serve a five-day suspension fromhis regular school,
Sal i sbury H gh School. At the suggestion of the Salisbury Hi gh
principal, and after consultation with Matthew s not her, Matthew
remai ned at Triad after the suspension expired. The district did
not neet its obligations under Matthew s service agreenent while
he was at Triad, and, in My 1997, M. Yanick expelled Mtthew
fromTriad. That expulsion is clainmed to be the culnination of a

series of allegedly discrimnatory acts agai nst Mtt hew.



1. Di scussi on

In deciding a notion to dismss, one accepts as true al
allegations in plaintiffs’ pleadings and gives plaintiffs the
benefit of every favorable inference that could be drawn from

those allegations. Schrob v. Catterson, 948 F.2d 1402, 1405 (3d

Gir. 1991).

A. Section 1983 daim

Ms. Yanick argues that she is not a state actor and thus is
not |iable under 8§ 1983. Section 1983 provides a renedy for
deprivations of rights secured by the Constitution and | aws of
the United States when the deprivations occur "under col or of any
statute, ordinance, regulation, custom or usage of any State or
Territory." 42 U.S.C. § 1983. Wether a person "acted under
color of state law' for the purposes of 8§ 1983 depends upon
whet her the all eged deprivation of federal rights is "fairly

attributable to the State." Lugar v. Ednondson G 1 Co., 457 U. S.

922, 937 (1982); Krynicky v. University of Pittsburgh, 742 F.2d

94, 97 (3d Cr. 1984). "The factual context in which the
particul ar issue arises nmust be the focus of a state action

inquiry." Sullivan v. Barnett, 139 F.3d 158, 170 (3d Cr.),

cert. granted, sub nom Anerican Mrs. Miut. Ins. Co. v. Sullivan,

119 S. C. 29 (1998). Thus, the determ nation of whether an
i ndi vidual can be said to have acted under color of state lawis
a question of fact on the record as it now stands. Lopez v.

Departnment of Health Servs., 939 F.2d 881, 883 (9th Cr. 1991).




When acting in their official capacities, school district

authorities are state actors for 8 1983 purposes. Mangold v.

Albert Gallatin Area Sch. Dist., 438 F.2d 1194 (3d Gr. 1971).

Because she is not a state enployee but, rather, an enpl oyee of a
private corporation, M. Yanick contends that plaintiffs' § 1983
cause of action should be dism ssed.

However, it is the nature of one's actions rather than the
titular status of one's enpl oyer which determ nes whether § 1983

applies. Bates v. New York Gty Transit Auth., 721 F. Supp.

1577, 1580 (E.D.N. Y. 1989)(collecting cases). Thus, one nust go
beyond | abel s and | ook at the substantive context of M. Yanick's
enpl oynent to determne if her acts were sufficiently related to

education to constitute a state function. Burton v. W/ m ngton

Parking Auth., 365 U S. 715, 725 (1961); Davenport v. Saint

Mary's Hosp., 633 F. Supp. 1228, 1233 (E.D. Pa. 1986).

The Third G rcuit has not addressed whether a private entity
whi ch runs a public school may be liable to that school's
students under § 1983. The Tenth Crcuit, however, has inposed

such liability. Mlonas v. Wllians, 691 F.2d 931 (10th G r.

1982). There, plaintiffs were mal adj usted students from public
school districts who were sent to a privately owned and operat ed
school. The court concluded that there was a sufficient nexus
bet ween the conduct of the school authorities and the state's

assi gnment of students to the school to support a claimof state



action against the private school's personnel. 1d. at 939-40.1
Wth that reasoning | agree. Wuen a public school assigns a
student to a teacher or supervisor who is a nomnally private
actor, that student can maintain a 8 1983 cause of action agai nst
that nomnally private actor. Oherwise, a public entity could
avoid 8 1983 liability sinply by using private surrogates to do

the job for which the public actor is chartered.? The purpose of

! | recognize that just this nonth the Fifth Grcuit
dealt in the 8 1983 context with the very same school that was
adjudicated in Mlonas. Taylor v. Charter Medical Corp., No. 97-
10084, 1998 W. 850525 (5th GCir. Dec. 9, 1998). The court turned
aside plaintiff's argunent that the Mlonas holding collaterally
est opped defendants from arguing that they were not state actors,
finding "[t]he facts underlying the two disputes [to be] by no
nmeans the sanme.” Specifically, the Fifth Crcuit held that since
the enrol |l ment decision there had been made not by a school
district, but by the student's nother, the private school did not
act as a state actor. |1d. at *2-4.

In the case before this court, of course, Triad is not a
private school, and it was the District, not the parent, who
chose to send the lad to Tri ad.

2 This is the distinction between this case and Rendel |l - Baker

v. Kohn, 457 U S. 830 (1982), upon which M. Yanick principally
relies. There, the Court held that a regulated private school, whose
i ncone was derived primarily from public sources, did not act under
color of state law when it discharged enployees. |1d. at 843. The
Court concluded that the school’'s receipt of public funds did not make
t he school's enpl oynment decisions state acts. "[A]Jcts of such private
contractors do not become acts of the government by reason of their
significant or even total engagenent in performng public contracts."
Id. at 841.

This case, however, is doubly distinguishable from Rendell - Baker.
First, Triad is not a private school. Second, the plaintiff here is a
student, not an enpl oyee of the school like the plaintiffs in Rendell -
Baker. Under Rendell-Baker, St. Luke's is not a state actor when it
decides to hire or fire teachers, janitors, or bus drivers. However,
the teaching of students is the primary mssion of the District and of
St. Luke's, and where St. Luke's nmnages or teaches students on behal f
of the District, it and its personnel act as state actors. See
M| onas, 691 F.2d at 940 ("To us, Rendell-Baker differs fromthe
present case in at |east one inportant respect. The [MIonas]

5



8§ 1983 is to deter state actors fromusing their authority to
deprive individuals of their federally guaranteed rights and to
provide a renedy to victins if such deterrence fails. Watt v.

Cole, 504 U.S. 158, 161 (1992); Carey v. Piphus, 435 U S. 247,

254-257 (1978). Although 8 1983 does not provide a cause of
action against a private person acting in a truly individual
capacity, that section is inplicated where the individual acts
for the governnent entity towards governnental ends. To allow
internmediaries who are only nomnally private to violate
federally protected rights would be inconsistent wwth the ainms of
§ 1983. Just as the Fourth Anendnent may not be circunvented by
hiring a private eye to do the searching and seizing for the
police force, serving as an evidentiary collection agency and a

conduit for and to those police, see State v. von Bulow, 475 A 2d

995, 1012-14 (R1.), cert. denied, 469 U S. 875 (1984), neither

may 8 1983 be surrogately circunvented at bar.

The District sent Matthew to Triad, a school it partly
owned. The District entrusted St. Luke's, and specifically M.
Yani ck, with Matthew s education and supervision. M. Yanick
acted at the behest of District authorities when dealing wth
Matt hew. She was thus acting as a state actor, and the 8§ 1983

cl ai m agai nst her must survive this notion.

plaintiffs . . . are not enployees, but students, sone of whom have
been involuntarily placed in the school by state officials").
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B. Rehabilitation Act Caim

Ms. Yani ck chal |l enges the claimunder the Rehabilitation

Act, arguing, inter alia, that since she gets no federal funds,

she is beyond the scope of the statute. | agree. Section 504
the Rehabilitation Act applies only to those who receive federal
financial assistance. 42 U S.C. 8§ 794. "Congress inpose[d] the
obl i gations of 8§ 504 upon those who are in a position to accept
or reject those obligations as a part of the decision whether or

not to 'receive' federal funds." United States Dep't of Transp

v. Paralyzed Veterans, 477 U.S. 597, 606 (1986); see also Lee v.

Trustees of Dartnmouth College, 958 F. Supp. 37, 45 (D.N.H 1997);

Lane v. Mary Haven Cr. of Hope, 944 F. Supp. 158, 164 (E.D.N.Y.

1996) .

Plaintiffs do not allege that Ms. Yanick can nake any
decision as to whether the District accepts or rejects federal
financi al assistance. Thus, even though the District and perhaps
even the Triad programreceive federal funds, since she has no
say whether the District or Triad wll accept those funds, she is
beyond the statute's reach. | shall thus dismss plaintiffs’
Rehabilitati on Act claimagainst her.

C. ADA daim

Plaintiffs' conplaint does not specify under which title of
the ADA they assert liability, although they do aver that Ms.

Yani ck disparately treated Matthew on behalf of a public entity,



inplying a claimunder Title Il of the ADA.

Title I'l provides: "no qualified individual with a
disability shall, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
progranms, or activities of a public entity or, be subjected to
di scrimnation by any such entity." 42 U S. C 8§ 12132. It
defines a public entity as public railroads, state and | ocal
governnents, and "any departnent, agency, special purpose
district, or other instrunentality of the State or States or
| ocal government." |d. at § 12131.

Ms. Yanick, a private individual and not a "public entity,"

is entitled to have the ADA cl ai m agai nst her di sm ssed.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW MAGAGNA, et al.

|
|
Plaintiffs, i
|

V. ! Cvil Action

i No. 98-1033
SALI SBURY TOWNSHI P SCHOOL i
DI STRICT, et al., !
Def endant s. i

ORDER
AND NOW this day of Decenber, 1998, upon consideration

of Defendant Roberta Yanick’s Mdtion to Dism ss and all responses

thereto, the notion is DENIED in part and GRANTED in part as

foll ows:

(1) Defendant’s notion to dismss the 8 1983 claimis DEN ED

(2) Defendant's notion to dismss the Rehabilitation Act claimas
to Ms. Yanick is GRANTED; and

(3) Defendant's notion to dism ss the Arericans Wth Disabilities

Act claimas to Ms. Yanick i s GRANTED

BY THE COURT:

Robert S. Gawt hrop, 111 J.



