IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARPENTERS HEALTH AND WELFARE CIVIL ACTI ON
FUND OF PHI LADELPH A AND :
VICINITY, et al.

V.

ALEXANDER WOODWORK CO., | NC. NO. 98- 3647

MEMORANDUM CORDER

Presently before the court is plaintiff’s notion for
judgnent by default and defendant’s cross-notion to vacate the
default entered by the O erk.

Plaintiffs filed the conplaint in this action on July
14, 1998. They clained that defendant fromat |east March 1
1998 breached its obligations under a collective-bargaining
agreenent and ERI SA to nake weekly paynents to plaintiffs.

On August 4, 1998, a process server handed a copy of
the summons and conplaint to a woman who identified herself as
defendant’ s secretary/receptionist and the person in charge of
the office. Defendant does not contest the sufficiency of
service or personal jurisdiction. See Fed. R Cv. P. 4(h)(1),
(e)(1); Pa. R Cv. P. 424.

On Septenber 9, 1998, after defendant had failed to
appear or answer, plaintiffs requested that the Cerk of Court
enter a default which he duly did |ater that day. On Septenber
25, 1998, plaintiffs noved for a default judgnent. On Septenber

29, 1998, defendant filed an answer and noved several weeks | ater



to vacate the default.

In its belated answer, defendant responded to each of
the allegations of the conplaint with a one-word denial or an
assertion that defendant |acked the know edge or information
sufficient to forma belief as to the truth of the allegation.
| ndeed, defendant purported to | ack such know edge or infornmation
even in responding to an allegation that defendant was a
Pennsyl vani a corporation with an office at a specified address.
Def endant al so sets forth in conclusory fashion virtually every
affirmati ve defense referenced in the Federal Rules, e.g.,
| aches, waiver, estoppel, set-off, the statute of limtations,
the statute of frauds and failure to join an unspecified
i ndi spensabl e party.

Def endant represents that its failure tinely to answer
the conpl aint was due to defense counsel’s belief that
plaintiffs’ counsel had agreed to an extension of tine to file an
answer; to plaintiffs’ failure to provide defendant with a
sufficient “breakdown” of plaintiffs’ clainms which defendant
represents it needed to draft an answer; and, to the fact that
def endant’ s business was closing and its assets being sold, as a
result of which “the tinme and energy of [defendant] and its
attorney was focused” on those activities rather than on

answering plaintiffs’ conplaint.



A court may set aside the entry of default for “good
cause shomn.” Fed. R Cv. P. 55(c). The decision of whether to
vacate an entry of default is a matter of the court’s discretion.

United States v. $55,518.05 in U.S. Currency, 728 F.2d 192, 194-

95 (3d Cir. 1984). In determ ning whether there is good cause to
vacate an entry of default, a court considers whether the
plaintiff will be prejudiced; whether the fault was the result of
t he defendant’s cul pabl e conduct; and, whether the defendant has

a neritorious defense. Id. at 195; Harad v. Aetna Cas. and Sur.

Co., 839 F.2d 979, 982 (E.D. Pa. 1988). The criteria for
determ ning whether to enter a default judgnent are essentially
the sanme as those for determ ning whether to set aside a default
as the two pertinent provisions of Rule 55 are “essentially

mrror imges of one another,” Duncan v. Speach, 162 F.R D. 43,

44 (E.D. Pa. 1995).

Def endant has ceased operations and is selling its
facility and assets. Plaintiffs argue that they are thus
prejudi ced by any delay as their ability to satisfy a judgnent
agai nst defendant is further attenuated. Plaintiffs, however,
are no nore prejudiced in this regard than they would be if
defendant had filed a tinely answer with a good faith denial or
vi abl e def ense.

Defendant’s failure to file a tinmely answer was wi || ful

and intentional. |If the parties had agreed that defendant’s tine



to answer woul d be extended, one would ordinarily expect that a
stipulation to that effect would be filed with the court.

Def endant has not questioned the authenticity or receipt of a
letter to its counsel fromplaintiffs’ counsel advising that
entry of a default and default judgnment woul d be sought if
defendant did not file an answer by Septenber 3, 1998. Def endant
has not controverted the avernment of plaintiffs’ counsel in his
affidavit of QOctober 19, 1998 that he supplied the requested
"breakdown" of plaintiffs’ claimprior to that date. Moreover
if defendant truly needed to know nore about the nature of
plaintiffs’ claimadequately to frame a responsive pleading, it
could and shoul d have noved for a nore definite statenent

pursuant to Fed. R GCv. P. 12(e). See, e.q., Davis v. lLevy,

Angstrei ch, Finney, Baldante, Rubenstein & Coren, P.C., 20 F

Supp. 2d 885, 888 (E.D. Pa. 1998). That defense counsel was busy
assi sting defendant in the closing of its business and
di sposition of assets does not renotely justify a decision to
ignore the Federal Rules of Civil Procedure. |[|f counsel truly
had no tine to draft an answer, other counsel should have been
engaged or defendant should have noved for an order extending its
time to answer.

It appears that having been explicitly advised that a
default and default judgment woul d be sought, defendant willfully

elected not to file a tinmely answer. Nevertheless, the court



woul d be inclined to grant defendant’s notion if it had presented
a nmeritorious defense.

A "meritorious defense" is one which “if established at
trial, would conpletely bar plaintiffs’ recovery.” Mmh v.

Al bert Einstein Medical Cr., 161 F.R D. 304, 307 (E.D. Pa.

1995). Wiile a defaulting defendant need not denonstrate that it
woul d necessarily prevail, it nust do nore than nake general
denials or conclusory allegations. Qherw se, a default
generally could be vacated and judgnent averted virtually at the
will of the defendant.

To establish a neritorious defense, a defendant nust
present specific facts to show that it can nake out a conplete

defense. See Jones v. Phipps, 39 F. 3d 158, 165 (7th Cr. 1994)

("meritorious defense" nust be "supported by a devel oped | egal

and factual basis"); $55,518.05 in U.S. Currency, 728 F.2d at 195

(answer nust allege "specific facts beyond sinple denials or

conclusory statenents"); Sullivan v. Kodak Plunmbing, Inc., 1998

W 614214, *1 (N.D. Ill. Sept. 8, 1998) ("General denials and
conclusory statenents are insufficient to establish a neritorious
defense"); Mnah, 161 F.R D. at 307 (defendant nust "raise
specific facts beyond a general denial" to show it "can nake out

a conpl ete defense"); Singer v. Capanna, 1994 W. 18633, *3 (E. D

Pa. Jan. 13, 1994) ("the defenses being bald conclusions, bereft

of any allegation of underlying factual basis, fall short of what



is recogni zed to show the presence of a genuine meritorious

defense"); Ferraro v. Kuznetz, 131 F.R D. 414, 419 (S.D.N.Y.

1990) ("defendant nust present sone factual basis for the
supposedly neritorious defense").

Def endant does not rely in its brief on the array of
affirmati ve defenses contained in the belated answer and fromthe
record presented, it appears defendant could not do so w thout
Rule 11 inplications. Rather, defendant now asserts that it was
not bound by the collective bargaining agreenent after My 1,
1998 and that plaintiffs should be barred fromrecovery for "bad
faith" in refusing to attenpt amcably to resolve the parties’

di sput e.

Def endant makes absolutely no factual show ng and
of fers absolutely no explanation for the |egal conclusion that it
ceased to be bound by the collective bargai ning agreenent in My
1998. Further, a recent opinion of the Acting Regional D rector
of the NLRB in a case involving the instant parties, submtted by
plaintiffs on Decenber 7, 1998, underm nes any suggestion that
def endant ceased sonehow to be bound by the pertinent collective
bargai ni ng agreenent after May 1, 1998.

A party to a contract has a right to enforce its terns.
That a party elects to sue for a breach of contract w thout first
attenpting am cably to achieve a resolution of its claimmay as a

practical matter reflect questionabl e business judgnent but it



does not legally constitute "bad faith" or preclude a recovery.
Mor eover, uncontested correspondence submtted by plaintiffs
shows that they did consider reasons proffered by defendant in
support of an offer to nmake partial paynent and found they had no
factual or |egal support.

Fromthe record presented, it is difficult not to
concl ude that defendant |acks any neritorious defense and is
nmerely seeking to delay the inevitable while proceeds fromthe
sale of its facility and other assets which could satisfy its
obligation to plaintiffs are paid to others.

This is not a case in which sone | esser sanction,
necessarily a nonetary one in the circunstances, would be an
appropriate alternative. The practical effect of such a
sanction, where the defendant is selling its assets and has
ceased to generate new revenue, would be to provide for
plaintiffs’ nmenbers and beneficiaries a fraction of what they
clearly appear to be entitled to on the record presented while
further dimnishing their chances of recovering the balance. It
coul d encourage simlarly situated defendants to withhold an
answer until a default was entered and default judgnent was
i npendi ng and then with bl anket denials or unsupported concl usory
statenents effectively deprive its workers of earned benefits
while using its limted resources to pay nmanagenent and ot her

creditors.



ACCORDI NG&Y, this day of January, 1999, upon
consideration of plaintiffs’ Mdtion for Default Judgnent Pursuant
to Fed. R Cv. P. 55(b)(2) (Doc. #4) and defendant’s Mdtion to
Vacate Default (Doc. #6), |IT IS HEREBY ORDERED that plaintiffs’
Motion is GRANTED and judgnment for plaintiff will be entered, and

def endant’s Mbtion i s DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



