IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMERI CAN PRI VAD CORPORATI ON . CGVIL ACTION
V.

WORLDCOM | NC.
V.

DUNN FI NANCI AL CORPORATI ON . NO 98-2336

MEMORANDUM AND ORDER

HUTTON, J. January 11, 1999

Presently before the Court are the Plaintiff Anerican
Privad Corporation’s Mdtion for Leave to File an Anrended Conpl ai nt
Pursuant to Federal Rule of Cvil Procedure 15(a) (Docket No. 16),
Def endant Worl dcomis reply (Docket Nos. 19 & 20), and Plaintiff’s
sur reply thereto (Docket No. 21). For the reasons stated bel ow,

the Plaintiff’s notion i s GRANTED.

. BACKGROUND

Begi nning in 1996, Plaintiff American Privad Corporation
(“APC’) and Third-Party Defendant Dunn Financial Corporation
(“Dunn”) obtained telecommunication services from Defendant
Worl dcom Inc. APC executed an agreenent with Wrl dcomand assuned
the obligations of Dunn under another agreement. After several
di sputes arose between the parties, Wrldcom served a Notice of

Term nation on April 30, 1998 because of alleged non-paynent.



Worl dcom al | eges that unpaid charges for services by APC and Dunn
accurul ated to approxi mately $500, 000.

Wor|l dcomagreed to extend the term nati on deadline until
May 4, 1998 to allow tine for APC/Dunn to resolve the alleged
del i nquency. APC filed suit against Wrldcom and sought a
tenporary restraining order. Wor| dcom agreed that it would not
term nate service before noon the follow ng day. The parties were
unabl e to resolve the dispute and Wrl dcomterm nated service two
days later on May 6, 1997.

APC now seeks danmages, including |oss of custoners and
accounts receivable, because Wrldcom term nated services. APC
alleges four clains: (1) breach of contract; (2) breach of the
inplied duty of good faith and fair dealing; (3) fraud; and (4)
tortious interference with contractual relations. Wor | dcom
countercl ai ned against APC for the alleged suns owed under the
agreenent . Worl dcom also filed a Third Party Conpl aint agai nst
Dunn al l eging that Dunn guaranteed the obligations of APC when it
transferred the obligations of their agreenent to Wrldcom On
Decenber 9, 1998, APC filed this nmotion for leave to file an

anended conplaint. Wrldcom opposes this notion.

1. DI SCUSSI ON

Pursuant to Rule 15(a) of the Federal Rules of Cvil
Pr ocedur e: “A party may anend the party’'s pleading once as a

matter of course at any time before a responsive pleading is
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served.” Because the Plaintiff seeks to anend their conplaint |ong

after the Def endant served their responsive pleading, the Plaintiff

“may anmend [their conplaint] only by | eave of court.” Fed. R Cv.
P. 15(a). Rule 15(a) clearly states that, “leave shall be freely
given when justice so requires.” 1d. “Anong the grounds that

could justify a denial of leave to anend are undue delay, bad

faith, dilatory notive, prejudice, and futility.” 1nre Burlington

Coat Factory Secs. Litig., 114 F.3d 1410, 1434 (3d Gr. 1997)

(citations omtted); see also Lorenz v. CSX Corp., 1 F.3d 1406,

1413 (3d Cir. 1993). The Third Crcuit has found that “prejudice
to the non-noving party is the touchstone for denial of an
amendnent.” 1d. at 1414.

In the instant matter, the Plaintiff seek to anmend the
conplaint to: (1) clarify that Wrldcom term nated service; (2)
clarify the scope of the credits and adjustnents entitled to APC,
(3) assert a fifth claimof violation of the Comruni cati ons Act, 47
US C 8§ 202; and (4) clarify allegations in regards to the
tortious interference with contractual relations claim Defendant
raises nunerous objections to Plaintiff’'s proposed anended
conpl aint. However, many of Defendant’s argunents not contend that
it will suffer any prejudice fromall ow ng the proposed anendnents.
Rat her, these argunents sinply express Defendant’s disagreenent
with the nature and characterization of Plaintiff’s proposed

anmendnent s.



The only argunent that this Court need address is
Def endant’s argunent that this is a “last mnute anmendnent.”
Def.’s Mem of Law in Opposition at 6. Several courts have found
that prejudice exists where a plaintiff seeks to anmend the
conpl ai nt several years after the start of litigation and wwthin a

few weeks of trial. See, e.q., Lorenz, 1 F.3d at 1414 (denying

nmotion brought three years after start of litigation); Hewett-

Packard Co. v. Arch Assocs. Corp., 172 F.R D. 151, 153 (E. D. Pa.

1997) (denying notion brought fifteen nonths after original

pl eadi ng was di sm ssed); Johnston v. Cty of Phila., 158 F.R D

352, 353 (E.D. Pa. 1994) (denying notion to add new theory of
liability after close of discovery and on eve of trial); Kuhn v.

Phi | adel phia Elec. Co., 85 F.R D. 86, 87 (E.D. Pa. 1979) (denying

notion after di scovery was conpleted). Nevertheless, inthis case,
Defendant fails to explain howPlaintiff’s proposed anendnents are
“last mnute.” The Plaintiff served the Defendant with the
proposed anended conpl ai nt i n Novenber of 1998. There have been no
extensi ons of discovery which does not conclude until April of
1999. Therefore, the Court concludes that APC s proposed anendnent
is not “last mnute.”

Based on the proposed anendnent, this Court cannot find

t hat the Def endant woul d be prejudiced by the Plaintiff’s request.



Accordingly, this Court grants the Plaintiff’s notion and all ows
the Plaintiff leave to file their anended conplaint.\?

An appropriate Order follows.

1 Def endant requests foll owup discovery, including re-deposition of
certain witnesses, in the event the Court grants Plaintiff’s notion for |eave
to file an anended conplaint. The Court will not address this issue

Def endant may file a notion requesting re-deposition of witnesses if it deens
necessary.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AMERI CAN PRI VAD CORPORATI ON . CGVIL ACTION
V.

WORLDCOM | NC.
V.

DUNN FI NANCI AL CORPORATI ON . NO 98-2336

ORDER

AND NOW this 11th day of January, 1999, upon
consideration of the Plaintiff’'s Mtion for Leave to File an
Amended Conpl ai nt Pursuant to Federal Rule of Gvil Procedure 15(a)
(Docket No. 16), IT IS HEREBY ORDERED that the Plaintiff’s Mtion
i s GRANTED.

| T 1S FURTHER ORDERED that the Plaintiff SHALL file the

Amrended Conplaint within ten (10) days of the date of this O der.

BY THE COURT:

HERBERT J. HUTTON, J.



