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MEMORANDUM
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Plaintiff, a Physician’s Assistant fornmerly enpl oyed by

Def endant, brings this action for racial discrimnation and

retaliation under Title VII of the Gvil R ghts Act of 1964

(“Title VI1"), as anended, 42 U . S.C A 88 2000e - 2000e-17 (West

1994 & Supp. 1998). Plaintiff alleges that he was gi ven negative

enpl oynent references as a result of racial discrimnation and in

retaliation for his filing an Equal Enpl oynent Opportunity

Comm ssion (“EECC’) claim Presently before the Court is

Defendant’s Motion for Summary Judgnent. For the reasons

di scussed bel ow, Defendant’s Mdtion wll be granted.



Facts and Procedural History?

Plaintiff, a Physician’s Assistant, began working for
Def endant, Bureau of Prison’s (“BOP”) Federal Correctional
Institution, Schuykill (“FCl Schuykill”), in Mnersville,
Pennsyl vani a, on May 15, 1994.2 As a new enpl oyee, he was
subject to a one year probationary period. (EEOCC Tr. at 189.)
During the first several nonths of his enploynent Plaintiff’s
supervisor was Dr. Stanley Runkle. (Pl.’s Deposition (“Dep.”) at
91-92.) Plaintiff respected Dr. Runkle and got along well wth
him (1d.) Wile working under Dr. Runkle, Plaintiff states that
he received satisfactory performance evaluations. (Pl.’s Dep. at
98.) In Cctober 1994, Dr. David Malinov becane the new Cinica
Director of FCl Schuykill. (EEOCC Tr. at 112.) Plaintiff and Dr.

Mal i nov often di sagreed about nodes of nedical treatnment. (Pl.’s

! The facts set forth are devel oped fromthe record before
the Court. The record consists of Defendant’s Mtion for Summary
Judgnent and the exhibits annexed thereto, Plaintiff’s Verified
Conplaint, and Plaintiff’s EEOC Conplaint and the exhibits
annexed to it. Although only portions of Plaintiff’s deposition
transcript and the transcript of the EEOC hearing were attached
to Defendant’s Mtion, Defendant subsequently submtted conplete
copies of each to the Court, and they are nmade part of the
record.

2 A Physician’s Assistant is not licensed to practice
medi ci ne, but rather works under the nedical |icense of a
supervi sing physician. In this case the Physician’s Assistants
wor ked under the |license of the dinical Drector of FC
Schuykill. Wile under the license of a supervising physician,
the physician’s assistant is granted certain nedical privileges,
such as the ability to prescribe nedications.
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Dep. at 103; EEOC Tr. at 122-124, 134-139.) Plaintiff often
argued with Dr. Mlinov because he believed Dr. Mlinov's

clinical nethods to be antiquated. (1d.)

Bet ween January and February 1995, Defendant began to have
serious concerns regarding Plaintiff’s work perfornmnce,
especially with respect to his prescribing habits. Both Dr.
Mal i nov and Arturo Reynal do, the Assistant Health Services
Adm ni strator, said they had discussions with Plaintiff regarding
these deficiencies. (EEOC Tr. at 115, 117-118, 145-146, 149;
Def.’s Mem Supp. Mot. Summ J. (“Def.’s Mem”) Ex. 4-8.)

On February 21, 1995, Plaintiff was termnated. (Pl.’s EEOCC
Compl. Ex 13.) Inits letter of term nation, signed by the
Warden of FCI Schuykill, George Wgen, Defendant states that
Plaintiff was term nated for “unsatisfactory performance.” (1d.)
The termnation letter, explains that Plaintiff’s shortcom ngs
i ncl uded, “prescribing too much nedication, prescribing too
little nmedication, prescribing incorrect nedications, failing to
respond to a nedical energency, failing to follow proper nedica
procedures, and failing to performthe duties of a Canp
Physicians Assistant.” (l1d.) The letter further states that
Plaintiff was counseled by Dr. Mlinov and M. Reynal do, but that

his performance did not inprove. (ld.)



Plaintiff believed his termnation was racially notivated
and therefore filed an enpl oynent discrimnation grievance wth
t he Equal Enpl oynment Qpportunity Conmm ssion. (Pl.’s Dep. at 12.)
Plaintiff’s initial EEOC claimwas resolved by a witten
settl enment agreenent (“Agreenent”) in Septenber, 1995. (Def.’s
Mem Ex. 14; Pl.’s EEOC Conpl. Ex. 13.) The Agreenent provided
that Plaintiff’s status on the SF-50 report in his personnel file
woul d be “changed from‘Term nation’ to ‘Resignation for persona
reasons’.” (lLd.) This status change would allow Plaintiff to
pursue other positions within the BOP. (Pl.’s EEOC Conpl. Ex. 7
at 7.) In addition, Plaintiff believed that the Agreenent
precl uded managenent officials at FCI Schuykill from providing
himw th negative enploynent references, essentially limting
their reference coments to the | anguage contained in the
Agreenent, i.e. that Plaintiff had resigned for personal reasons.

(Pl.”s Dep. at 20-21, 26-27, 31-33, 52-53.)°3 Plaintiff refers

% The Defendant states, that “[a]t bottom [Plaintiff’s]
real grievance is based on a perception that the 1995 Settl| enent
Agreenent. . . contained prom ses of favorable job references in
the future.” (Def.’s Mem at 27.) |In his deposition testinony
Plaintiff alleges that he was told by Quincy Heck, BOP Regi onal
Director, and Kevin Crawfoot, EEOC Investigator, that he woul d be
“vouchered positively.” (Pl.’s Dep. at 20-21, 26-27, 31-33, 52-
53.) Defendant thus suggests that Plaintiff’s claimis really
one for breach of contract.

Wiile Plaintiff may very well have potentially viable clains
other than the Title VII clainms currently before the Court,
Plaintiff’s Verified Conplaint cannot be read to allege a claim
soundi ng in contract even under the nost |iberal construction.

As noted infra, while this Court does not hold a pro se plaintiff
to the sanme stringent pleading requirenments as a litigant
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to such references as “vouchering.” (ld.) There is no nention
of future job references in the agreenent and the agreenent
contains an integration clause, specifically stating that,
“[t] his docunent contains the full and conpl ete agreenent of
settlenment and resolution of this conplaint.” (1d.)

Plaintiff applied to other BOP facilities, but was unable to
secure alternative enploynent. (ld. at 52-57.) Plaintiff
beli eves he was “bl ackballed”, i.e., he was given negative
enpl oynent references by FCI Schuykill, in violation of his
under st andi ng of the settlenent agreenent and in retaliation for
his filing an EECC conplaint. (Pl.’s Conpl. at 3; Pl.’s EECC
Conpl. Ex. 5 at 8-10.) Specifically, Plaintiff believed that
Marianne Coratello, the Human Resources Director, and Dr. Malinov
provi ded negative references to the hiring officials at the
Federal Correctional Facility in Fairton, New Jersey, and the
Federal Penitentiary in Atlanta, Georgia. (Pl.’s Dep. at 78-79,
110-111, 115.) He expl ains that although both Fairton and
Atlanta were initially inpressed with his qualifications and were
inclined to hire him he received no job offers after officials
fromthese institutions contacted FCl Schuykill. (Pl.’s Dep. at

67, 76-77, 80-81.) Plaintiff therefore brought a second EECC

represented by counsel, it will not act as an advocate for the
pro se litigant. Broadly construed, the Court reads Plaintiff’'s
Verified Conplaint as alleging clainms only under Title VII, and
therefore will not entertain any other potential clainms such as
t hose sounding in contract.



cl ai m on Decenber 20, 1995. (ld. at 59, 62; Pl.’s EEOCC Conpl.
Ex. 1.) Subsequently, an EEQOC i nvestigation took place.

In his affidavit, Warden Wgen explained that Plaintiff was
fired while on probation due to his “failure to performhis
duti es adequately.” (Pl.’s EECC Conpl. Ex. 6 at 3.) He stated
that Plaintiff’s initial EEOC conplaint was settled when
Plaintiff agreed to drop the conplaint in exchange for his status
bei ng changed fromtermnated to resigned on his SF-50 report.
(Ld. at 4.) The Warden said that although he agreed to the
status change in Plaintiff’'s records, there was no di scussion
during the settlenent negotiations regarding positive references
on Plaintiff’s behalf to prospective enployers. (lLd. at 4-5.)
He added that he had not given Plaintiff any references, as he
was never contacted in that regard. (ld. at 4.)

In her affidavit, Ms. Coratello explained that nothing in
the settl enent agreenent or negotiations indicated managenent
woul d provide Plaintiff with positive references. (ld. Ex. 9 at
5.) She further explained that when prospective enployers called
her for references, she told themonly that Plaintiff had
resigned for personal reasons. (ld. at 4-5.) She said she
directed inquiries regarding Plaintiff’s clinical performance to
Dr. Malinov; she never gave references on Plaintiff’s clinica
per f ormance because she was unfamliar with it as she is not a

physician. (ld. at 4-5.)



Associ ate Warden M chael Fedorowi cz stated in his affidavit
that he provided sone references regarding Plaintiff’s job
performance to potential enployers, but he referred nost of the
calls to Dr. Malinov. (ld. Ex. 7 at 5, 7.) M. Fedorow cz
stated that in these references, he indicated that Dr. Malinov
refused to grant Plaintiff privileges under his physician’s
i cense because the Cinical Drector had concerns about
Plaintiff’s ability to adequately performhis job. (ld. at 5-6,
EECC Tr. at 182.)

In his affidavit, Dr. Malinov stated that he told potenti al
enpl oyers that Plaintiff was “nedically inconpetent.” (Pl.’s
EECC Conpl. Ex 8 at 4.) Dr. Malinov explained that Plaintiff’'s
race and EECC activity played no part in his evaluations of
plaintiff in the references he provided. (ld. at 4.) In fact,
at the EECC hearing, Dr. Malinov said that he had not known that
Plaintiff filed an EEOCC conplaint. (ld. at 6.) Dr. Malinov
explained that Plaintiff “mde many, many m stakes in his
prescribing habits,” would not take criticism repeated his
m st akes, did not follow suggestions, fought with himand “just
refused to do what he was told.” (ld.) Finally, he stated that
he had counseling sessions with Plaintiff, and that he had no
i dea why Plaintiff would believe he discrinm nated agai nst him

(1d. at 7-8.)



A hearing before an EEOCC Admi nistrative Judge was held on
July 17, 1997, at which Plaintiff was represented by counsel.
(Def. Mot. Ex. 12.) At the hearing, only Plaintiff’s retaliation
cl ai m was addressed. *

At the EECC hearing, Dr. Malinov testified that although he
had di sagreenents with other Physician’s Assistants, his
di sagreenents with Plaintiff were different because Plaintiff did
not follow his suggestions and kept on naking the sane m st akes.
(ILd. at 124.) He stated that while he did not expect “total
agreenent” during the discussions he had with Plaintiff, unlike
ot her Physician’'s Assistants, Plaintiff “fought” with himand
“took offense” to Dr. Malinov's suggestions. (ld. at 133-34.)
Dr. Malinov explained that he “felt as though he were banging his
head against the wall.” (l1d. at 139.)

Further, Dr. Malinov stated that he counseled Plaintiff on
his m stakes, but that he was uncertain of the docunentation

met hods of the BOP, and therefore did not formally docunent al

* The Administrative Judge held at the outset of the hearing
that Plaintiff’s racial discrimnation claimwas barred by the
July 8, 1996 class action settlenent agreenent of Enzor v. Reno,
which stipulated to the dismssal of all race discrimnation
cl ai s brought against the BOP by African Anerican enpl oyees
enpl oyed on or about January 15, 1993. (Def.’s Mem Ex 18 at 5;
EEQCC Tr. at 4.) She therefore refused to allow testinony on
raci al bias and, hence, the only testinony elicited at the
hearing was in regard to Plaintiff’'s retaliation claim (ld.)
The follow ng persons testified at the hearing in that regard:
Plaintiff; Francisco Otiz, a Physician's Assistant FC
Schuykill; Dr. Malinov; M. Reynaldo; and, M. Fedorow cz.
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of these discussions. (EECC Tr. at 119-120.) 1In these
counseling sessions, Dr. Malinov did not specifically nention
that the problens that Plaintiff was having ultimately could
affect his enploynent. (1d.)

Plaintiff stated that he argued with Dr. Malinov because he
was “liable for the care of the inmates as nuch as Dr. Malinov.”
(ILd. at 28.) He further stated that “there [were] tines that
[ Mal i nov’ s] node of therapy, his clinical know edge, to
[Plaintiff], [was] very insufficient. And therefore, [Plaintiff
cane] up with the nost current updated informations. . . And
there [were] tinmes, like, [Dr. Malinov] refused to accept it.”
(ILd.) Plaintiff stated that his disagreenents with Dr. Malinov
were often based on their differing nodes of therapy, and he
expl ai ned that his nedical opinions and nodes of treatnent were

gui ded by The Family Practice Handbook, while Dr. Malinov

foll owed the Physician’s Desk Reference. (ld. at 205-09.)

Finally, Plaintiff stated that he was never formally counsel ed by
Dr. Malinov. (Ld. at 100.)

M. Reynaldo testified that he too supervised Plaintiff,
al t hough his supervision was nore adm ni strative than clinical
(ILd. at 144-45.) He said that he did not give any references to
potential enployers regarding Plaintiff and that he was unaware
Plaintiff had filed an EECC Conpl aint over his dismssal. (Ld.

at 145.) Reynaldo said that he informally counseled Plaintiff



several tinmes on what he considered performance shortcom ngs, and
that he formally counseled himon January 10, 1995. (ld. at 145,
147, 157.) He stated that Plaintiff over-nedi cated and under -
nmedi cated patients, failed to respond to a nedical energency and
incorrectly filled out inmate nmedical charts. (ld. at 145-50.)
Reynal do further stated, that before January 10, 1995, Plaintiff
was not given an “unsatisfactory” |log entry because such an entry
woul d have automatically resulted in his dismssal as Plaintiff
was a probationary enployee. (ld. at 150-51.) Both Reynal do and
Fedorow cz stated that probationary enpl oyees do not receive
progressive discipline, such as official reprinmnds or
suspensi ons, before being termnated. (ld. at 163-64, 191-93.)
At the conclusion of the proceedings, the Adm nistrative
Judge recommended a finding of no retaliation. (Def.’s Mt. EX.
18 at 5.)

On Cctober 24, 1997, the Departnent of Justice rendered a
final agency decision, rejecting Plaintiff’s claim (Def.’s Mt.
Ex. 18.) The decision interpreted Plaintiff’s allegations as
clains for retaliation and racial discrimnation. (ld. at 1.)
The Departnent reversed the determ nation of the Adm nistrative
Judge that Plaintiff’s racial discrimmnation claimwas barred by

the settlenent agreenment in Enzor v. Reno, and therefore, also

considered Plaintiff’s claimfor racial discrimnation. (ld. at

9-10.) The Departnent noted that while the Admi nistrative Judge
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had refused to hear evidence regarding this claim the

i nvestigative record was sufficiently developed to allow it to
make a substantive decision on the nerits of the discrimnation
claim (l1d. at 10.) The Departnent found no nerit to either of
Plaintiff’s contentions. (l1d.) Plaintiff thereafter initiated

this suit.

1. STANDARD OF REVI EW

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of |aw.”
Fed.R Cv.P. 56(c). An issue is “genuine” only if there is

sufficient evidence with which a reasonable jury could find for

t he non-noving party. Anderson v. Liberty Lobby, Inc., 477 U. S.

242, 248, 106 S. Ct. 2505, 2510 (1986). Furthernore, bearing in
m nd that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is only “material” if it m ght
af fect the outcone of the case. 1d. A party seeking summary

j udgnment always bears the initial responsibility of informng the
district court of the basis for its notion and identifying those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,
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477 U. S. 317, 322, 106 S. C. 2548, 2552 (1986). \Were the non-
nmovi ng party bears the burden of proof on a particular issue at
trial, the novant’s initial Celotex burden can be net sinply by
“pointing out to the district court that there is an absence of
evi dence to support the non-noving party’'s case.” 1d. at 325,
106 S. C. at 2554. After the noving party has net its initial
burden, then the non-noving party bears the burden of
denonstrating that there are disputes of material fact that

shoul d proceed to trial. Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U. S. 574, 586 (1986). To neet this burden, the

opposing party nust point to specific, affirmative evidence in
the record and not sinply rely on allegations or denials in the
pl eadings. Celotex, 477 U S. at 324. Summary judgnent is
appropriate if the non-noving party fails to rebut by making a

factual showing “sufficient to establish an elenent essential to

that party’s case, and on which that party wll bear the burden
of proof at trial.” 1d. at 322.
I11. DI SCUSSI ON

Plaintiff, who proceeds pro se, has not responded to
Defendant’s notion for summary judgnent. The Court notes at the
outset that pro se plaintiffs are allowed greater |eeway and held
to | ess stringent standards in pleadings and procedure than are

plaintiffs who are represented. See Haines v. Kerner, 404 U. S.
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519 (1972)(reversing 12(b)(6) dism ssal and allow ng pro se
prisoner with inartfully pleaded conplaint to offer supporting
evidence). That said, however, even under this |less stringent
st andar d,

Under Rul e 56, a nonnoving party nust adduce through
affidavits or otherwi se “nore than a scintilla of
evidence” that a material fact remains in dispute.
Conclusory statenments in affidavits about the existence
of facts do not provide the kind of evidence required
to successfully oppose summary judgnment. Al though a
non- novant such as [M. Astree] is not required under
Rul e 56 to dispute every assertion in the novant’s
affidavits, he nust provide or point out sone
affirmati ve evidence in the record that substantiates
his claim Here, in light of the extensive records

i ntroduced by defendant[], [M. Astree] cannot resist
summary judgnent based on [the] bare assertion[s] of
[discrimnation and retaliation] in his own affidavit,
[ deposition, and EEQCC hearing testinony].

Pearson v. Vaugh, 984 F. Supp. 315, 316 (E. D.Pa. 1997) (i nternal

citations omtted).

In order for Plaintiff to prevail on a claimfor racial
discrimnation or retaliation, he nust denonstrate by a
preponderance of the evidence that FClI Schuykill’s actions were

pronpted by race or reprisal. St. Mary's Honor Center v. Hicks,

509 U. S. 502, 510 (1993). Therefore, the Court’s ultimte
inquiry is whether or not Plaintiff has shown that FC Schuyki l
gave Plaintiff negative enpl oynent references because he is bl ack
or because he filed an EECC conplaint. |d.

Because Plaintiff presents a pretext case, arguing

essentially that the BOP's proffered reasons for negatively

13



vouchering himwere fabricated in order to veil a discrimnatory

notive, the burden shifting analysis of MDonnell Douglas Corp.

v. Geen, 411 U. S 792, 93 S.Ct. 1817 (1973) applies. The United
States Court of Appeals for the Third Crcuit (“Third Grcuit”)

interpreted the McDonnel |l Dougl as approach in the context of

summary judgenent notions in Fuentes v. Perskie, 32 F.3d 759 (3d

Cir.1994).

Fuentes dictates that Plaintiff bears the initial burden of
establishing a prima facie case of enploynent discrimnation.
Fuentes, 32 F.3d at 763. If Plaintiff nakes a prinma facie
show ng, the burden of production then shifts to the BOP “to
articulate sone, legitimte, nondiscrimnatory reason for the
enployer's rejection.” 1d. (citation omtted). The BOP
satisfies this burden “by introduci ng evidence which, taken as
true, would permt the conclusion that there was a
nondi scrimnatory reason for the unfavorabl e enpl oynent
decision.” 1d. If the BOP carries this relatively |ight burden
by articulating a legitimte reason, however, “the burden of
production rebounds to the plaintiff, who nust now show, by a
preponderance of the evidence, that the enployer’s explanation is
pretextual.” 1d.

Before delving further into the | egal analysis of
Plaintiff’s clainms, the Court nmust parse out the persons whom

Plaintiff identifies as responsible for providing himwth

14



negative job references based on racial aninmus or retaliation.
The Court notes that, quite obviously, only those persons
enpl oyed by the BOP who actually provided Plaintiff with negative
job references could be found to have done so due to racial
aninmus. And, only those persons who knew of Plaintiff’s initial
EECC conpl aint prior to providing Plaintiff with a negative job
reference could be found to have done so in retaliation for his
having filed the claim

That said, the persons Plaintiff identifies as responsible
parties are: Dr. Malinov; M. Coratello; Warden W gen;
Associ at e Warden Fedorow cz; and, Assistant Health Care
Adm ni strator Reynaldo. O these five individuals, the evidence
shows that only Dr. Malinov and M. Fedorow cz gave Plaintiff
negative job references.?® Further, only M. Fedorow cz had
know edge of Plaintiff’s initial EEQCC claimwhen he proffered a
negati ve reference regarding Plaintiff. Therefore, based on the
Rule 56 record, with regard to Plaintiff’s racial discrimnation

claim the only persons who could be potentially |iable are Dr.

®> The only evidence regarding Ms. Coratello was that she
told potential enployers that M. Astree had resigned for
personal reasons, and referred any calls regarding M. Astree’s
clinical performance to Dr. Malinov. Her testinony in that
regard is corroborated by Dr. Malinov and M. Fedorow cz. (EEQCC
Tr. at 129, 185.) Both Warden Wgen and M. Reynal do stated that
they were not contacted to provide references for Plaintiff.
(Pl.”s EECC Conpl. Ex. 6 at 4; EEOC Tr. at 145.)
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Mal i nov and M. Fedorowi cz. Regarding Plaintiff’s retaliation

claim the only potential wongdoer is M. Fedorow cz.

A Prima Faci e Case:

(i) Racial Discrimnation

To establish a prima facie showing that the BOPs actions in
giving Plaintiff negative job references were based on raci al
discrimnation under Title VII, Plaintiff nust show (i) that he
belongs to a racial mnority; (ii) that he was qualified for the
job for which he was applying, and thus entitled to positive
enpl oynent references; (iii) that, despite his qualifications,
he was gi ven negative enploynent references from FCl Schuykill;
and (iv) that, FCl Schuykill gave positive enploynent references
to non-nenbers of the protected class who had Plaintiff’s

qualifications. MDonnell Douglas, 411 U.S. at 802, 93 S.Ct. at

1824; Ezold v. WIf., Block, Schorr and Solis-Cohen, 983 F.2d 5009,

522 (3d Gir. 1992).°
Def endant argues that Plaintiff has failed to establish a
prima facie case of racial discrimnation because there is no

evidence in the record that non-nenbers of the racial mnority

® The Suprene Court noted that the prima facie standard set
forth in McDonnell Douglas is not inflexible, as “[t]he facts
necessarily will vary in Title VII cases, and the specification

of the prima facie proof required from|[the instant]
respondent is not necessarily applicable in every respect to
differing factual situations.” MDonnell Douglas, 411 U. S. at
802, n. 13.

16



were treated nore favorably than Plaintiff. |Indeed, there is no
evidence in the record to suggest that FCl Schuykill, and in
particular Dr. Malinov or M. Fedorow cz, gave nore positive job
references to white fornmer enpl oyees, than to bl ack forner

enpl oyees.

Even though Plaintiff has failed to establish his prim
facie case, the Court will continue its inquiry and assune that
Plaintiff has nmet his initial burden. The Court conducts this
exercise on Plaintiff’'s behalf, as he is proceeding pro se, and
inlight of the fact that at the adm nistrative hearing,
Plaintiff’s counsel was unable to elicit testinony on the issue
of racial bias. See supra note 3. For the reasons discussed
bel ow, however, the Court nust dismss Plaintiff’s claimin any
event, as he has failed to provide evidence to rebut Defendant’s

proffered legitimte reasons for its actions.

(ii) Retaliation

To establish a prima facie case of retaliation, Plaintiff
must show that: (1) he was engaged in a protected activity; (2)
t he enpl oyer took an adverse enpl oynent action against Plaintiff
after or contenporaneous with his engagenent of that protected
activity; and (3) a causal link existed between the protected

activity and the adverse enploynment actions. Quiroga v. Hasbro,
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Inc., 934 F.2d 497, 501 (3d Cr. 1991) (citing Jalil v. Avdel
Corp., 873 F.2d 701, 708 (3d Cir. 1989)).

Defendant alleges that Plaintiff has not satisfied the prim
facie element of his retaliation claim Defendant does not
dispute that Plaintiff engaged in a protected activity, by filing
his initial EECC claim (Def.’s Memat 21.) Nor does it dispute
that negative references were provided to other BOP facilities.
(Ld.) However, Defendant disputes that Plaintiff has proven the
third element of his prima facie case, that is that a causa
connection exists between BOP s providing negative enpl oynent
references and the Plaintiff’s engaging in the protected
activity.

As noted, the only potential BOP enpl oyee who could be found
to have given Plaintiff a negative reference in retaliation for
Plaintiff’s filing an EEOCC cl ai mwould be M. Fedorow cz, as the
evi dence shows that only had knowl edge of Plaintiff’'s EEQCC
activity. At the hearing and in his affidavit, M. Fedorow cz
flatly denied this allegation. (Pl.’s EEOC Conpl. Ex. 7 at 7,
EECC Tr. at 183.) Plaintiff has provided no evidence to the
contrary, and in fact does not ever suggest, in his affidavit,
hearing testinony or deposition, that he believed M. Fedorow cz
to be notivated by racial aninmus or retaliatory notives. Rather,
he suggests that the Associate Warden was nerely going along with

the cromd. (Pl’'s Dep. at 141-142, 144.)
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Agai n, however, for the purposes of this decision, the Court
will assune that Plaintiff has nmet his prim facie burden of
establishing a retaliation claim As with his raci al
discrimnation claim Plaintiff’'s retaliation claimnust fail as
he has not presented evidence to rebut BOPs proffered legitimte

reasons for its negative references.

B. Justification

In support of its Mdtion, BOP proffers the follow ng non-
discrimnatory justification for its negative enpl oynent
decisions regarding Plaintiff: nanely, that Plaintiff was not
conpetent in his role as a Physician’s Assistant. Defendant
argues that the record is replete with docunentation of
Plaintiff’s deficiencies in his job performance while enpl oyed at
FCl Schuykil | .

The deficiencies illumnated in the BOPs letter of
termnation, in nmenoranda from BOP enpl oyees, and in the
affidavits and hearing testinony of Plaintiff’s superiors
i ncluded: m stakes in his prescribing habits (Def.’s Mem Ex. 13
at 6.); refusal to accept criticism(id.); repetition of the sane
m st akes (id.); over-nedicating and under-nedi cating innates
(EECC Tr. at 132; PlI.’s EEOCC Conpl. Ex. 13 at 6); failure to

fol |l ow proper nedical procedures (id.); failing to respond to a
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medi cal energency (id.); and, poor record-keeping (Def.’s Mem
Ex. 8.)

Dr. Malinov testified at the EEOCC hearing that, conpared to
t he ot her physician’s assistants that he supervised, Plaintiff
“didn’t follow [his] suggestions,” and “kept making the sane
m stakes.” (Ld. at 124.) He continued, “I think ny biggest
worry was the fact that he just didn't listen. He just refused
to accept constructive criticism” (EECC Tr. at 139.) He
further stated that “overall. . . |I was fearful that at sonme

point intime, M. Astree was going to kill soneone,” by
overdosi ng or underdosing nedications to an inmate. (EEOC Tr. at
134.) He said that he was “very, very worried” and “fear[ed].
a possible disaster.” (EEOCC Tr. at 138.)
The record indicates that Dr. Malinov’'s negative references
were based on his perception of Plaintiff’s performance. Hi s
belief that Plaintiff was inconpetent is a legitinmate, non-
discrimnatory reason for giving Plaintiff negative references
which has no relation to Plaintiff’s race or prior EEOC activity.
Furthernore, the record indicates that Mlinov was not the
only person concerned with Plaintiff’'s work performnce. M.
Reynal do al so counseled Plaintiff on his job performance. (EEOC
Tr. at 145, 147, 157.) M. Reynaldo wote nenos to the file
whi ch docunmented his discussions with Plaintiff. (Def.’s Mem EX.

6, 7, 8.) These nmenos docunent M. Reynal do’s concerns regarding
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Plaintiff’s overdosi ng and underdosi ng of nedication, Plaintiff’s
m shandl i ng of a nedi cal emergency, and Plaintiff’s m sdi agnosi s
of an inmate. (ld.) |In addition, the record contains a neno
froma fell ow physician’s assistant to Dr. Mlinov discussing
Plaintiff’s m sdiagnosis of an inmate (id. Ex. 9), and a neno
froma Correctional Oficer to his Captain describing Plaintiff’s
failure to respond to a nedical energency in a tinely fashion.
(ILd. Ex. 10.) The record also establishes that the BOP s
concerns about Plaintiff’s performance pre-dated Dr. Malinov's
arrival. Plaintiff’s performance | og indicated that on Septenber
27, 1994, one nonth before Dr. Malinov began at FCI Schuykill,
Plaintiff was counseled for making several m stakes in entries on
i nmat e nedi cal charts, and for placing i nmates on permanent
idle.” (Pl.'s EEOC Conpl. Ex. 17.)

In light of all of the above, the BOP has satisfied its
burden of articulating a legitimte, non-discrimnatory reason

for providing Plaintiff with negative job references.

C._ Pr et ext
As indicated, BOP has satisfied its relatively |ight burden
of articulating a legitimate reason for its enploynent deci sion.

The burden of production now rebounds to Plaintiff to show, by a

" 1dle is a designation whereby an inmate is excused from
wor ki ng.  According to the performance | og, permanent idle is a
designation that does not exist in the BOP. (ld.)
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pr eponder ance of the evidence, that BOP s explanation is
pretextual. |In Fuentes, the Third Crcuit set forth what a
plaintiff nust adduce to survive a notion for summary judgnent
when the defendant offers a legitimte reason for its action in a
"pretext" discrimnation case.

[T]he plaintiff generally nust submt evidence which:
(1) casts sufficient doubt upon each of the legitimate
reasons proffered by the defendant so that a factfinder
coul d reasonably concl ude that each reason was a
fabrication; or (2) allows the factfinder to infer that
di scrimnation was nore likely than not a notivating or
determ native cause of the adverse enploynent action

ld. at 762.
Fuentes al so addresses the nature and quantum of evi dence
that Plaintiff nust adduce on the issue of pretext.

[T]he plaintiff nust point to sonme evidence, direct or
circunstantial, fromwhich a factfinder could
reasonably either (1) disbelieve the [defendant’ s]
articulated legitimate reasons; or (2) believe that an
i nvidious discrimnatory reason was nore |likely than
not a notivating or determ native cause of the
[defendant’s] action. . . [A] plaintiff who has nade
out a prima facie case may defeat a notion for sunmary
judgnent by either (i) discrediting the proffered
reasons, either circunstantially or directly, or (ii)
adduci ng evi dence, whether circunstantial or direct,
that discrimnation was nore likely than not a
nmotivating or determ native cause of the adverse

enpl oynent action. . . [T]he non-noving plaintiff nust
denonstrate such weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions in
the enployer's proffered legitimate reasons for its
action that a reasonable factfinder could rationally
find themunworthy of credence and hence infer that the
enpl oyer did not act for [the asserted]

non-di scrim natory reasons.
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Id. at 764-765 (internal quotations and citations omtted).
Furthernore, “To discredit [the BOP' s] proffered reason,
[Plaintiff] cannot sinply show that [the BOP s] decision was
wrong or m staken, since the factual dispute at issue is whether
discrimnatory aninus notivated [the BOP], not whether [the BOP]
is wise, shrewd, prudent, or conpetent." Id. at 765.

The Court finds that Plaintiff has not conme forward with
conpetent evidence, as defined in Fuentes, to denonstrate that a
genui ne issue of fact exists as to pretext. Plaintiff’s

"evi dence," when boiled down to its essence, is sinply that
racial discrimnation and/or retaliation had to be the basis for
Def endant’ s conduct because there is no other reason to justify
its behavior. Essentially, Plaintiff argues that Dr. Malinov’'s
actions were racially notivated because prior to Dr. Malinov's
arrival, while Dr. Runkle was Cinical Director, Plaintiff

recei ved favorable reports, but after Dr. Malinov’'s arrival
Plaintiff was considered nedically inept. At his deposition,
Plaintiff testified that he believed that Dr. Mlinov was afraid
that with Plaintiff around, Dr. Mlinov would be found to be

i nconpetent; that Dr. Malinov was protecting his turf by
scapegoating Plaintiff; that Dr. Mlinov was i nsecure and
racially notivated; and, that Dr. Mlinov found it

“inconprehensi ble that a black person is trying to question his

judgnment.” (Pl.’s Dep. at 129-131.) However, Plaintiff offers
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no factual evidence to bol ster these naked assertions. As noted,
Dr. Malinov denies that race had anything to do with his
evaluation of Plaintiff’s clinical performance, and has
articulated a legitimte non-discrimnatory reason for his
actions.

Clearly, bare assertions of discrimnatory notives do not
nmeet the Fuentes standard. Plaintiff has utterly failed to
denonstrate any weaknesses, inplausibilities, inconsistencies,

i ncoherencies, or contradictions in Defendant’s proffered
legitimate reasons for their conduct with respect to Plaintiff’s
termnation or to it’s providing Plaintiff with negative job

ref erences.

Because Plaintiff has failed to submt any evidence which
tends to negate or cast doubt on BOP' s proffered | egitinmte non-
discrimnatory reasons for its action, he has failed to neet his
burden of persuasion and both his racial discrimnation and
retaliation clains wll be di sm ssed.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES G ASTREE, : CIVIL ACTI ON

Plaintiff,
V.

UNI TED STATES DEPARTMENT OF
JUSTI CE, BUREAU OF PRI SONS,

Def endant . : NO. 98- 118

ORDER
AND NOW this 8th day of January, 1999, upon consi deration
of Defendant’s Mdtion for Sunmary Judgnent (Doc. No. 13), and all
responses thereto, |IT IS HEREBY ORDERED t hat Defendant’s Moti on

is GRANTED and Plaintiff’s Conplaint is DISM SSED W TH PREJUDI CE.

BY THE COURT:

John R Padova, J.



