IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRADLEY : CIVIL ACTI ON
V.

CI TY OF PH LADELPHI A,

PH LADELPHI A DEPT. of

RECREATI ON and ANTHONY (NI NO

GARG ULO : NO. 98-1551

MEMORANDUM

WALDMAN, J. Novenber 9, 1998
Presently before the court is defendants’ notion to
dismss plaintiff’s pro se race discrimnation conplaint.
Plaintiff alleges that he was subjected to a racially hostile
wor k environnment while enployed by the City in the Departnent of
Recreation, and was ultinmately denoted and then fired because of
his race. He has asserted clains against the City and the
Departnent under Title VII and against all defendants under
42 U.S.C. § 1983.1
In deciding a notion to dismss, the court accepts as
true the factual allegations in the conplaint and reasonabl e
i nferences therefrom and views themin a light nost favorable to

t he nonnovant. Rocks v. Phil adel phia, 868 F.2d 644, 645 (3d Cir.

! The Departnent of Recreation is not an entity

subject to suit under § 1983. See Bonenberger v. Plynouth Twp.,
132 F.3d 20, 25 n.4 (3d Gr. 1997). As an enploying governnent al
agency, however, the Departnent woul d appear to be a properly
nanmed party to the Title VII claim See 42 U S. C. 88 2000e(a) &
(b); Brown v. City of New York, 869 F. Supp. 158, 171 (S.D.N. Y
1994) (Departnent of Parks and Recreation proper party to Title
VII claimalong with Gty).




1989). Dismssal of a claimis appropriate only when it appears
beyond doubt that the claimant can prove no set of facts in
support of his claimwhich would entitle himto relief. Hi shon

v. King & Spalding, 467 U S. 69, 73 (1984); Robb v. Phil adel phia,

733 F.2d 286, 290 (3d Cr. 1984).

The pertinent factual allegations in plaintiff’s
conplaint are as follow

Plaintiff is a black nmale. He began working for the
Recreation Departnent in Novenber 1993 in the position of
Equi prent Operator |I1. The requirenents of that position did
not, and do not, include manual | abor duties.

In February 1994, defendant Gargi ul o becane plaintiff’s
supervisor. Thereafter, plaintiff was subjected by M. Gargiulo
to "systematic and pervasive discrimnation." M. @Grgiulo
assigned plaintiff tasks requiring manual |abor and which were
not commensurate with his background, training and skills despite
the availability of tasks within the Equi prment Operator Il job
description. Instead, defendant Gargiul o assigned |less qualified
white Laborers to performthese tasks although they were outside
the Laborer job description. Plaintiff conplained to his union
representative, who in turn conplained to defendant Gargi ul o.

M. Gargiul o neverthel ess persisted in assigning plaintiff to

manual | abor tasks outside of his job classification and to



assign less qualified white Laborers to tasks which shoul d have
been perfornmed by an Equi pnent Operator |1

On Cctober 11, 1994, after plaintiff again conplained
to his union representative, defendant Gargi ul o directed
plaintiff to transport a two-ton engine using a three-quarter ton
truck. The task was a nmanual |abor job to which plaintiff should
not have been assigned and the truck was far too small to
transport the engine or even to allow plaintiff to fasten it to
the truck. There were avail able white Laborers whose job
descriptions included transporting such heavy equi pnment. There
were al so available | arger trucks capabl e of bearing the weight
of a two-ton engine and on which the engi ne could be fastened
during transport. The engine fell fromthe rear of the truck as
plaintiff pulled away froman intersection. Defendant Gargiul o
told plaintiff that as a result, he would be suspended w t hout
pay for five days, denpted to a non-driving position for six
mont hs and ordered to pay for the damage to the engine. After
plaintiff filed a grievance, M. Gargiulo w thdrew t he paperwork
necessary to effect a denotion. A white driver involved in a
simlar accident was not disciplined.

When speaking to plaintiff, M. Gargiulo used the term
“your kind,” which plaintiff perceived as an unfavorable
reference to black people. M. Grgiulo did not nake simlar

comments to white enpl oyees.



On July 24, 1995, plaintiff was denoted to the position
of Sem -Skilled Laborer. His duties included sweeping, nopping,
cl eaning fl oors and bat hroons and nai ntenance jobs invol ving
heavy lifting. At a subsequent unspecified tine, defendant
Gargi ul o accused plaintiff of having abandoned his job and fired
him Plaintiff in fact had been absent because of ill ness.

Plaintiff filed a race-discrimnation charge with the
EECC on June 22, 1995. The EEOC concluded its investigation and
issued a “right-to-sue” letter on Decenber 31, 1997.

Def endants argue first that the court |acks subject
matter over plaintiff’s Title VII claimbecause he failed to file
a tinely discrimnation charge with the EECC. Second, defendants
argue that plaintiff failed adequately to state a hostile
environnment claim Finally, defendants argue that plaintiff has
failed to plead facts fromwhich one could find the type of
policy, practice or custom necessary to establish runici pal
l[iability under § 1983.

Def endants contend that plaintiff did not file his EEOCC
charge within 300 days of the alleged unl awful enploynent
practice whi ch defendants argue was March 1994 when M. Gargi ulo

first harassed or discrimnated against him See Colgan v.

Fisher Scientific Co., 935 F.2d 1407, 1414 (3d GCr.) (en banc),

cert. denied, 502 U S. 941 (1991); Brennan v. National Tel ephone

Directory Corp., 850 F. Supp. 331, 336 (E.D. Pa. 1994).




The total failure of a plaintiff to file an EECC charge
deprives the court of jurisdiction to adjudicate his subsequent

Title VII| claim See Trevino-Barton v. Pittsburgh Nat. Bank, 919

F.2d 874, 878 ("Federal courts lack jurisdiction to hear Title
VII clains unless a claimwas previously filed with the EECC');

Brennan v. National Tel ephone Directory Corp., 881 F. Supp. 986,

993 (E.D. Pa. 1995). The tine for filing a charge, however, is
akin to a statute of limtations which operates as a procedural
bar to recovery and is subject to waiver and tolling. See Zipes

v. Trans Wirld Airlines, 455 U S. 385, 393 (1982); Gshiver v.

Levin, Fishbein, Sedran & Brennan, 38 F.3d 1380, 1387 (3d Gr.

1994); Schafer v. Board of Public Educ., 903 F.2d 243, 251 (3d

Cr. 1990). Thus, unless legally excused, the untinely filing of
an EEQOC charge subjects a Title VII| claimto dism ssal not for
| ack of jurisdiction but for failure to present a claimon which

relief may be granted. See Robinson v. Dalton, 107 F.3d 1018,

1021-22 (3d Gr. 1997); Hornsby v. United States Postal Service,

787 F.2d 87, 90 (3d Gir. 1986).
It appears that the alleged discrimnatory acts which
occurred outside the statutory period could be actionable under a

continuing violation theory. See West v. Philadelphia Elec. Co.,

45 F.3d 744, 754 (3d Cir. 1994); Bronze Shields, Inc. v. New

Jersey Dept. of Cv. Serv., 667 F.2d 1074, 1081 (3d G r. 1981),

cert. denied, 458 U S. 1122 (1982); Jewett v. International Tel.




and Tel. Corp., 653 F.2d 89, 91 (3d Gr.), cert. denied, 454 U S

969 (1981). Under this theory, the limtations period
effectively runs fromthe date of the last occurrence which is

part of a pattern of discrimnation. See Mller v. Beneficial

Mit. Corp., 977 F.2d 834, 842 (3d CGr. 1991).

The continuing violation theory is particularly
appropriate in a hostile work environnent case since a hostile
"environnent" generally results froma series of acts over tine.

See West, 45 F.3d at 755-56. A plaintiff may prove a conti nui ng

violation by showing a series of related discrimnatory acts

directed against him See Geen v. Los Angeles County Superint.

of Schools, 883 F.2d 1472, 1480 (9th Cr. 1989); Valentino v.

United States Postal Service, 674 F.2d 56, 65 (D.C. Gr. 1982).

A plaintiff nust show that at |east one illegal act occurred
within the statutory period and that the harassnent is "nore than

the occurrence of isolated or sporadic acts" but rather "a
persistent on-going pattern.” West, 45 F. 3d at 754-55.
Plaintiff’s allegations suggest frequent rel ated
discrimnatory acts and comments. The court cannot concl ude at
this juncture that plaintiff clearly will be unable to show a

persi stent ongoing pattern of racial harassnent culmnating in

denoti on and di scharge well into the statutory period.?

2 Def endants do not contend that the scope of the

EEQCC i nvestigation could not reasonably be expected to enconpass
the alleged racially notivated denoti on and di scharge, which
occurred during the pendency of proceedi ngs before the

Commi ssion. See Robinson v. Dalton, 107 F.3d 1018, 1025-26 (3d
Cr. 1997).




Def endants argue that plaintiff has failed to state a
claimfor racial harassnent because he "has not plead sufficient
facts indicating his enployer was ever advised of the all eged
di scrimnation and given an opportunity to rectify the situation”
and he thus failed to show "that the conduct creating the hostile
envi ronnent should be inputed to the enployer.” Plaintiff
al | eges that defendant Gargiulo was his supervisor and had the
power to control his conditions of enploynent, to discipline and
to fire him An enployer is vicariously liable to a victim zed
enpl oyee for an actionable hostile work environnent created by a

supervisor with authority over that enployee. Faragher v. Gty

of Boca Raton, 118 S. Q. 2275, 2292-93 (1998).

When no tangi bl e enpl oynent action has been taken, an
enpl oyer may avoid liability by proving it acted reasonably to
prevent and pronptly correct harassing behavior and that the
plaintiff unreasonably failed to avail hinself of the preventive
or corrective opportunities provided. 1d. at 2293. As this is
an affirmative defense, a conplaint cannot be di sm ssed because
the plaintiff does not anticipate and rebut it. Moreover, an
enpl oyer has no defense against vicarious liability when, as
alleged in the instant case, "the supervisor’s harassnent
culmnates in a tangible enploynment action such as di scharge,

denotion or undesirable reassignnent." 1d. See also Levendos V.

Stern Entertainment, Inc., 909 F.2d 747, 751-52 (3d GCir. 1990);




Hudson v. Radnor Valley Country dub, 1996 W. 172054, at *4 (E. D

Pa. Apr. 11, 1996).

Def endants correctly argue that there is no respondeat
superior liability under 8§ 1983. A nunicipal defendant may be
held liable only when a constitutional deprivation results from

an official customor policy. See Bd. of County Comirs. of Bryan

County, Ckl. v. Brown, 117 S. Ct. 1382, 1388 (1997); Monell v.

Department of Social Servs. of Cty of New York, 436 U S. 658,

691-94 (1978); Montgonery v. De Sinone, 1998 W. 721345, at *6 (3d

Cr. Cct. 16, 1998). A “policy is made when a deci si onmaker
posses[ing] final authority to establish nmunicipal policy with
respect to the action issues an official proclamation, policy or
edict. A course of conduct is considered to be a ‘custoni when,
t hough not authorized by law, ‘such practices . . . [are] so
permanent and wel |l -settled” as to virtually constitute |aw.”

Andrews v. Gty of Phil adel phia, 895 F.2d 1469, 1480 (3d Gr.

1990). While M. Gargiulo was not the Comm ssioner of the
Departnent, it may be inferred fromthe face of the conpl aint
that final decisionmaking authority to denote and fire
subordi nates had been del egated to him

Mor eover, a nunici pal defendant nmay be held |iable
under 8 1983 on a failure to train theory if the plaintiff can
ultimately "identify a failure to provide specific training that

has a causal nexus with [his] injuries" and "denonstrate that the



absence of that specific training can reasonably be said to
reflect a deliberate indifference to whether the all eged

constitutional deprivations occurred.” Reitz v. County of Bucks,

125 F. 3d 139, 144 (3d Gr. 1997). Plaintiff alleges that the
City "deliberately failed to adequately train, supervise,
di scipline, or otherw se direct Defendant Gargi ul o concerning
raci al and enpl oynent discrimnation, thereby causing [ Gargiul 0]
to engage in the unlawful and illegal conduct.” In view of
plaintiff’s allegations of persistent discrimnatory conduct by
M. Grgiulo and plaintiff’s conplaints, albeit to a union
representative, the court cannot concl ude beyond doubt at this
juncture that plaintiff will be unable to sustain a failure to
train or discipline claim

Furt her, although defendants request a conplete
dism ssal of plaintiff’s conplaint, they present no argunent as
to why the 8§ 1983 cl ai m agai nst defendant Gargi ul o shoul d be
dismssed. Plaintiff has pled a facially cognizable § 1983 claim
against M. Gargiulo for the alleged racially notivated firing

and racially discrimnatory enpl oynent practices. See Forrester

v. Wite, 846 F.2d 29, 32 (7th Gr. 1988); Poolaw v. Gty of

Anadar ko, 660 F.2d 459, 462 (10th Gr. 1981); Ware v. Curley,

934 F. Supp. 259, 263 (E.D. Mch. 1996); Palace v. Deaver, 838 F




Supp. 1016, 1019 (E.D. Pa. 1993).°3
For the foregoing reasons, defendants’ notion will be

denied. An appropriate order wll be entered.

3 The Iimtations period for a parallel federal

constitutional claimis not tolled by the pendency of an EECC
charge. Johnson v. Railway Express Agency, 421 U S. 454, 466
(1975); Black v. Broward Enploynent and Training Admn., 846 F.2d
1311, 1313-14 (11th Gr. 1988); Carter v. District of Colunbia,
14 F. Supp.2d 97, 102 (D.D.C. 1998); Linville v. State of Hawaili,
874 F. Supp. 1095, 1105 (D. Haw. 1994); Coleman v. O G ady, 803
F. Supp. 226, 228 (N.D. I1ll. 1992), aff’'d, 19 F.3d 21 (7th Cr.
1994); Zangrillo v. Fashion Institute of Technol ogy, 601 F. Supp.
1346. 1351 (S.D.N. Y. 1985). Plaintiff’s denotion, the |ast

di scrimnatory act for which he provides a specific date,
occurred 32 nonths before he filed this action. Plaintiff
suggests he was fired shortly thereafter and presumably the Cty
has records whi ch docunent the precise date. Unless the denotion
preceded the term nation by eight nonths or nore, plaintiff’s §
1983 clai mwould be barred by the two year statute of

[imtations. The statute of |imtations, however, is an
affirmati ve defense which defendants have not asserted in
connection with the 8§ 1983 claim

10



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRADLEY : CIVIL ACTI ON
V.

CITY OF PH LADELPHI A,

PH LADELPHI A DEPT. of

RECREATI ON and ANTHONY (NI NO
GARG ULO : NO. 98-1551

ORDER

AND NOW this day of Novenber, 1998, upon
consi deration of defendants’ Mtion to Dismss (Doc. #8),
consistent with the acconpanyi ng nenorandum | T | S HEREBY ORDERED

that said Modtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



