IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVANI TA SACCOH AND ClVIL ACTI ON
SULAI MAN SACCOH

V. NO. 97-5053

| MM GRATI ON AND
NATURALI ZATI ON SERVI CE

VEMORANDUM

Br oderick, J. Sept ember 29, 1998

Plaintiffs Amanita Saccoh and Sul ai man Saccoh seek j udi ci al
review of an adm nistrative decision by the District Director of
the Immigration and Naturalization Service (“INS"), denying
Amani ta Saccoh’s request for an extension of voluntary departure
under 8 CF. R 8 244.2. Defendant INS has noved to dism ss the
Conpl ai nt pursuant to Rule 12(b)(1) of the Federal Rules of Cvil
Procedure for lack of subject matter jurisdiction. For the
reasons set forth below, the Court will grant Defendant INS s

not i on.

Amani ta Saccoh is a native and citizen of Sierra Leone who
entered the United States on Decenber 30, 1991 as a noni mm grant
visitor, having represented that she would not remain in the
United States beyond June 15, 1992. On May 13, 1994 she was
pl aced in deportation proceedi ngs as an overstayed visitor, after
her application for asylumfrom Sierra Leone was denied. On

Cctober 7, 1994, an imm gration judge awarded Ms. Saccoh a form



of relief known as “voluntary departure,” see INA 8§ 244(e); 8
US. C 8 1254(e), which permts recipients who | eave within the
tinme allowed to escape the stigma of deportation, select their
own destination, and avoid the bar to reentry to the United
States which is a consequence of conpelled deportation. See 8

CF.R 8 243.5; Strantzalis v. INS, 465 F.2d 1016, 1017 (3rd Gr.

1972). The COctober 7, 1994 award of voluntary departure required
that Ms. Saccoh voluntarily |eave the country by April 7, 1995.
A condition of the grant of voluntary departure was that failure
to depart by April 7, 1995 would make M's. Saccoh automatically
subject to a final order of deportation.

On March 18, 1995, Ms. Saccoh married Sul ai man Saccoh, a
naturalized United States citizen. On March 29, 1995,
approxi mtely a week before her voluntary departure date, Ms.
Saccoh requested an extension of her voluntary departure date
pursuant to the fornmer 8 CF. R 8§ 244.2, now 8 C F. R § 240.57.
Ms. Saccoh did not depart the country by April 7, 1995. On June
8, 1995, the District Director of the INS denied Ms. Saccoh’s
request for an extension of her voluntary departure date, nmaking
Ms. Saccoh’s continuing presence in the United States unl awf ul
and rendering her ineligible for adjustnment fromnon-inmgrant to
i mm grant status. Ms. Saccoh is currently under a final order
of deportation and is currently deportable to the United Ki ngdom
She is currently in tenporary protected status as a national of
Sierra Leone because of civil unrest in that country, but the

Attorney General retains authority to deport Ms. Saccoh to
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Sierra Leone when her tenporary protected status expires.
Plaintiffs seek review of the District Director’s denial of

Ms. Saccoh’s request for an extension of her voluntary departure

date, contending that the denial was an abuse of discretion.

Def endant INS noves the Court to dismss Plaintiffs’ Conplaint on

the grounds that this Court |acks subject matter jurisdiction.

In order for a Court to decide the nerits of a case, the

Court nust first have jurisdiction to hear it. Kehr Packages,

Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3rd Gr. 1991).

“When subject matter jurisdiction is challenged under Rule

12(b) (1), the plaintiff nust bear the burden of persuasion.” 1d.
Def endant INS offers three reasons why this Court |acks subject
matter jurisdiction over Plaintiffs case. Defendant INS first
contends that both 88 242(g) and 242(a)(2)(B)(ii), 8 U S.C. §
1252(a)(2)(B)(ii) of the Immgration and Naturalization Act, 8
US C 8§ 1252(g), strip this Court of jurisdiction to reviewthe
Attorney General’s decision, through her delegate the District
Director, to deny an extension of voluntary departure. The INS
al so contends that the District Director’s decision denying an
extension of voluntary departure is unreviewabl e because there
are no neani ngful standards against which to judge the District

Director’s exercise of discretion.

| NA Section 242(q)

Def endant I NS contends that this Court lacks jurisdiction to
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review a decision to deny an extension of voluntary departure due
to the recently enacted Illegal Immgration Reform and | nm grant
Responsibility Act of 1996 (“1996 Imm gration Act”). The 1996

| mm gration Act repealed the fornmer section of the Inmmgration
and Nationality Act (“INA") which governed judicial review of

i mm gration decisions and replaced it with a new section, 242, 8
U S C 8§ 1252. The anended I NA now contai ns a new provision,
section 242(g), which restricts the jurisdiction of certain
courts to review particular clains. This provision, entitled
“Exclusive Jurisdiction,” provides as follows:

Except as provided in this section and notw t hstandi ng

any other provision of law, no court shall have

jurisdiction to hear any cause or claimby or on behalf

of any alien arising fromthe decision or action by the

Attorney CGeneral to commence proceedi ngs, adjudicate

cases, or execute renoval orders against any alien

under this chapter.

INA § 242(g), 8 U.S.C. § 1252(g).

Section 242, which went into effect on April 1, 1997, is
governed by a retroactivity provision in the 1996 Inmm gration Act
so that 8§ 242(g) applies “without limtation to clains arising
fromall past, pending, or future exclusion, deportation, or

renmoval proceedings under [the INA].” IIRRA 8§ 306(c)(1);
Auguste v. Reno, 1998 W. 556263, *2 (11th Cir. 1998) (8 242(9)

applies retroactively); Anti-Arab Anti Discrimnation Conmittee

v. Reno, 119 F.3d 1367, 1371 (9th Cr. 1997)(sane); Lalani V.
Perryman, 105 F.3d 334, 336 (7th Gr. 1997)(sane); Ramallo v.

Reno, 114 F.3d 1210, 1213 (D.C. Cir. 1997)(sane).

Plaintiffs claimthat the denial of an extensi on of



voluntary departure is not covered by 8§ 242(g) because the
Attorney CGeneral did not “conmence [a] proceding[], adjudicate
[a] case[], or execute [a] renoval order[].” On the contrary,
the Attorney Ceneral, through her delegate the District Director,
was adjudicating Ms. Saccoh’s case -- that is her request for an
extension of voluntary departure -- under the INA. It is

preci sely that adjudication which Plaintiffs now chall enge.

Li kew se, Ms. Saccoh’s claimarises fromthe Attorney Ceneral’s
deci sion (through her delegate, the District Director) to execute
a renoval order, also known as a deportation order, IIRIRA §
309(d)(2). The Attorney Ceneral’s denial of Ms. Saccoh’s
request for an extension of voluntary departure was a decision to
execute a deportation order in that the denial nmade Ms. Saccoh
automatically subject to deportation, notw thstanding the fact
that she is currently in tenporary protected status due to civi

unrest in her country. Tutu v. Blackman, 1998 W. 3221281, *3

(E.D.Pa.), 9 F. Supp. 2d 534 (E.D.Pa. 1998). Ms. Saccoh’s claim
clearly arises fromthe Attorney Ceneral’s adjudication of Ms.
Saccoh’s case, as well as fromthe Attorney General’s decision to
voluntary departure and thereby execute a deportation order
Thus, Ms. Saccoh’s claimmay not be reviewed by this Court
according to INA § 242(9g).

This conclusion is supported by the legislative history
surroundi ng the enactnent of the Illegal |Inmgration Reform and
| mm grant Responsibility Act of 1996. Congress enacted | NA §

242(g) to prevent aliens from maki ng deportation-related cl ains
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such as Ms. Saccoh’s -- and thus using the courts to unduly
delay their deportation -- outside the streanined judicial
schene established by Congress in the INA. See H Rep. No. 104-
469(1), 104th Cong., 2d Sess. 359, 463 (1996) (1996 W. 168955);
Tutu v. Blackman, 1998 W. 321281, *2 (E.D.Pa.); Mistada v. U.S.

Dep’t of Justice, 979 F. Supp. 536, 538 (WD.Mch. 1997);

Fedossor v. Perryman, 969 F. Supp. 26, 28 (N.D.Ill. 1997).
Prior to the reforns enacted through the 1996 | nm gration Act,
aliens with final orders of deportation remained in the United
States indefinitely. The 1996 Inmgration Act was specifically
designed to curb “abuses” of voluntary departure. 62 Federa

Regi ster 10312, 10324 (1998): Tutu v. Blackman, 1998 W 3212811,

*2. Thus, the legislative history of the 1996 |Inm gration Act
makes clear that INA 8§ 242(g) was specifically intended to

prevent judicial review of clainms such as Ms. Saccoh’s.

| NA 8§ 242(a)(2)(B)

Def endant INS al so contends that judicial review of Ms.
Saccoh’s claimis al so precluded by section 242(a)(2)(B)(ii) of
the I NA, as anended by section 306 of the 1996 |nm gration Act.
Section 242(a)(2)(B)(ii) provides as follows:

Not wi t hst andi ng any ot her provision of [aw, no court

shall have jurisdiction to review ... any other

deci sion or action of the Attorney Ceneral the

authority for which is specified under [Title Il of the

INA] to be in the discretion of the Attorney

General . ...

There is no question that Title Il of the INA specifies that the



Attorney Ceneral’s determ nation whether to grant or extend
voluntary departure is entirely discretionary. See 8 U S.C. §
1254(e)(Title Il provision stating that voluntary departure grant
is in the discretion of the Attorney Ceneral); 8 CF. R 8§
244.2(citing 8 U S.C. §8 1254 as authority for regulation and
stating that District Director has “sole jurisdiction” to

reinstate or extend voluntary departure); see also Lalani v.

Perryman, 105 F.3d 334, 337-38 (7th Cir. 1997); Kacamarczyk v.

INS, 933 F.2d 588, 597-98 (7th Gr. 1991); Perales v. Casillas,

903 F.2d 1043 (5th Gr. 1990); Nocon v. INS, 789 F.2d 1028, 1034

(3rd Gr. 1986); Tutu v. Blackman, 1998 W. 3212811, *3.

Plaintiffs filed this action in Septenber 1997, five nonths
after the 1996 Imm gration Act becane effective on April 1, 1997.
The “Transitional Rules” of the 1996 Imm gration Act provide
certain exceptions to the application of many of the Act’s new
rules, as follows:

Subj ect to the succeedi ng provisions of this
subsection, in the case of an alien who is in exclusion

or deportation proceedings as of the title I11-A
effective date... the anmendnent nade by this subtitle
shall not apply, and ... the proceedi ngs (including

judicial review thereof) shall continue to be conducted
W t hout regard to such anmendnents.

Pub. L. No. 104-208 § 309(c)(1).

However, it is clear that these transitional rules do not
apply to the instant action because Ms. Saccoh was not in
deportation proceedings as of April 1, 1997, the effective date
of the Act. Ms. Saccoh’s deportation proceedi ngs were concl uded

as of October of 1994 when she was granted voluntary departure,
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subject to a final order of deportation for failure to
voluntarily depart. The proceedi ng which Ms. Saccoh currently
chal | enges, her request for an extension of voluntary departure,
arose out of her prior deportation proceedi ngs, but the procedure
involved in a request for an extension of voluntary departure is
separate and distinct and cane subsequent to the concl usion of

her deportation proceedings. Tutu v. Blackman, 1998 W. 321281

*3. Therefore, the 1996 Immgration Act’s transitional rules do

not apply to the instant action, which was filed after the Act’s

effective date. Ms. Saccoh’s clainms are therefore governed by 8§
242(a)(2)(B)(ii), pursuant to which this Court |acks jurisdiction
to review a discretionary decision, such as an extension of

voluntary departure. 1d.

Deni al of Extension of Voluntary Departure CGenerally Unrevi ewabl e

Finally, even if sections 242(g) and 242(a)(2)(B)(ii) were
not applicable, this Court still lacks the authority to review
the District Director’s decision denying Ms. Saccoh’s request
for an extension of voluntary departure. The sole authority to
grant an extension of voluntary departure rests with the D strict
Director, 8 CF.R 8 244.2, and neither the regulation in effect
at the tinme of Ms. Saccoh’s request, 8 CF. R § 244.2, nor the
regul ati on that woul d govern post-April 1, 1997, adjudications, 8
CF.R 8 240.26(f), provides any criteria for the exercise of
di scretion, nor inposes requirenents on the District Director’s

exerci se of discretion. As the Seventh Crcuit noted in Lal an
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V. Perryman, “there is no judicial review of agency action if
‘the statute is drawn so that a court would have no neani ngfu
standard agai nst which to judge the agency’s exercise of

discretion.”” Lalani, 105 F.3d at 337 (quoting Heckler v. Chaney,

470 U. S. 821, 830 (1985)). The regulation at 8 CF. R § 244.2
“gives no guidance as to how the district director decides
whet her to extend voluntary departure, indicating that the

decision i s unreviewable.” Id.; see also Kacznarczyk, 933 F.2d

at 598; Adem v. INS, 31 F.3d 517, 521 (7th Cr. 1994); Perales

v. Casillas, 903 F.2d 1043, 1048-50 (5th Gr. 1990); Tutu v.

Backman, 1998 W. 3221281, *4. But see Castandeda v. INS, 23 F.3d

1576, 1579 (10th G r. 1994)(noting that sonme courts have
recogni zed that District Director’s refusal to extend voluntary
departure is reviewable in District Court pursuant to the general
jurisdictional grant set out in 8 U S . C. § 1329).

Plaintiffs object that the District Director’s decision was
contrary to | aw because it provided no reasons for the denial.
As the Seventh Circuit held in Lalani, the Admnistrative
Procedures Act does not require that a reason be given for a
deni al of an extension of voluntary departure in an inmmgration
proceding. 105 F.3d at 337-38. The regul ation governing
extensions of voluntary departure, former 8 CF. R 8§ 244.2, does
not require the District Director to provide an explanation. The
District Director’s |ack of an explanation does not provide this
Court with authority to review the denial of an extension of

vol untary departure.



Havi ng determ ned on three separate grounds that this Court
| acks the authority to reviewthe District Director’s decision to
deny Ms. Saccoh’s extension of voluntary departure, the Court
will not address the INS s remaining contentions. Likew se, the
Court will not address the Plaintiffs’ renmaining objections,

which are without nerit.

In conclusion, the Court finds that |NA sections 242(g) and
242(a)(2)(B)(ii) strip this Court of jurisdiction to review the
decision of the District Director to deny Ms. Saccoh’s request
for an extension of voluntary departure. The Court further finds
that the District Director’s discretionary decision is generally
unrevi ewabl e. For these reasons, the Court will grant Defendant
INS's notion to dismss Ms. Saccoh’s Conplaint for |ack of
subject matter jurisdiction pursuant to Fed. R Cv.P. 12(b)(1). To
the extent that M. Saccoh has standing in this action, his claim
is derivative of Ms. Saccoh’s, and because the Court | acks
jurisdiction to review her claim his claimis also dismssed.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

AVANI TA SACCOH AND | CIVIL ACTION
SULAI MAN SACCOH |

V. | NO. 97-5053

| MM GRATI ON AND |
NATURALI ZATI ON SERVI CE |

ORDER

AND NOW this 29th day of Septenber, 1998; upon
consi deration of Defendant INS's Motion to Dismss Plaintiffs’
Conpl ai nt pursuant to Rule 12(b)(1) of the Federal Rules of Civil
Procedure and Plaintiffs’ Response thereto; and for the reasons
stated in this Court’s acconpanyi ng Menorandum

| T 1S ORDERED t hat Defendants’ Mdtion to Dismss Plaintiff’s
Conpl aint is GRANTED and Plaintiff’s Conplaint is hereby
DI SM SSED.
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RAYMOND J.

BRODERI CK, J.



